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Abstract
On 9 October 2018, the Court of Appeal of the Hague upheld the District Court’s decision in
the case of Urgenda, thus confirming the obligation of the Netherlands to reduce its greenhouse
gas (GHG) emissions by at least 25% by 2020 compared with 1990. This case raised some of
the thorniest issues in climate law. As the Netherlands is responsible only for a tiny fraction of
global GHG emissions, is it right for a court to hold that a national emission reduction
mitigation target necessary to prevent dangerous climate change and its impact on human rights?
If so, how can this target be quantified? The District Court and the Court of Appeal of the
Hague provided insightful responses, though perhaps not entirely convincing.
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1. INTRODUCTION
Urgenda was created as a foundation under the law of the Netherlands in 2008 in order “to
stimulate and accelerate the transition processes to a more sustainable society, beginning in the
Netherlands.”1 In November 2012, Urgenda requested the State of the Netherlands to adopt a
national target on climate change mitigation of 40% emission reduction by 2020, compared
with 1990.2 The request was denied,3 and Urgenda brought the case to court, on its own behalf
and on behalf of 886 individuals. The District Court of the Hague (DC), deciding of the case
in its first instance on 24 June 2015, ordered the State to reduce the greenhouse gas (GHG)
emissions of the Netherlands by at least 25% (1990 basis) by the end of 2020.4 The State
appealed on 29 grounds, and Urgenda cross-appealed on one particular ground. In its ruling on
9 October 2018, the Court of Appeal of the Hague (CA) upheld DC’s judgment but, following
Urgenda’s ground of cross-appeal, based its decision on a slightly different reasoning.5
Beside its obvious significance for climate law in the Netherlands, the Urgenda case raises
questions of paramount importance in comparative and international perspectives. Building on
the European Convention on Human Rights (ECHR) in a way which could easily be replicated
on the basis of other human rights treaties, the case illustrates the relevance of human rights as
the source of an obligation to mitigate climate change. Overall, the courts engage with the
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thorny issue of determining the obligation of a State in relation to a global problem to which it
contributes only marginally—the GHG emissions of the Netherlands were estimated to
represent less than 0.5% of global GHG emissions.6 In particular, the two judgments seek to
establish methodologies to quantify the obligation of a State to reduce its GHG emissions
within a particular period of time based on science, principles of fairness, and prior statements
made by the Netherlands. The approach of both courts is ground-breaking but certainly not
perfect; lessons can be drawn to allow for a more consistent and persuasive approach of future
cases.
This note is organized as follows. Section 2 provides an overview of the case as adjudicated by
both courts. Section 3 engages critically with some of the key issues underlying the case,
namely the requirements of standing in relation to a global environmental issue, the legal
obligation of the State to mitigate climate change, and the determination of the ambit of this
obligation based on science, fairness, and the statements previously made by the Netherlands
itself. Section 4 concludes with a discussion of the consequences of the case in the context of
an increasing number of public interest litigation relating to the failure of governments to
mitigate climate change fast enough.
2. THE CASE
This first section provides an overview of the context of the case (2.1), outlines the judgments
of DC (2.2) and CA (2.3), and discusses the aftermaths of the case in the Netherlands (2.4).
2.1. The Context
The GHG emissions of the Netherlands are higher than one would expect from a small country
with a high-income economy. According to the statistics communicated by the Netherlands,
the country emitted 195 MT CO2-eq of GHG emissions in 2016. 7 While this represents a
decrease by 12.5% compared with 1990, 8 the rate of per capita GHG emissions in the
Netherlands (11.6 T CO2eq/year)9 remain significantly higher than in most other EU Member
States. 10 Most of the country’s GHG emissions consist in carbon dioxide (CO2) from the
energy sector,11 a source which has not declined since 1990.12
The Netherlands is a Member State of the European Union (EU), which has committed to
reduce its aggregate GHG emissions by 20% (1990 basis) by 2020, first under the Cancún
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Pledges, 13 and again through the Doha Amendment to the Kyoto Protocol. 14 In both
instruments, the EU and its Member States have also made a conditional offer of enhancing
their target to 30% “as part of a global and comprehensive agreement” 15 —a circumstance
which, in the view of the European Commission, has not realized. The Urgenda case was
concerned with the sufficiency of this 2020 target in relation to the emissions of the Netherlands.
The case was not concerned with emission reduction commitments applicable after 2020, such
as the 2030 target (40% emission compared with 1990) included in the EU’s Nationally
Determined Contribution (NDC) under the Paris Agreement.16
The EU-wide 20% emission reduction target does not necessarily imply a uniform emission
reduction target in each Member State. The EU has long recognized that efforts should be
shared among Member States based on “the principle of solidarity between Member States and
the need for sustainable economic growth across the Community.” 17 The EU’s current
mitigation efforts consist in part in an EU-wide Emission Trading Scheme (ETS), first
introduced in 2005.18 The ETS covers parts of the energy, industrial and aviation sectors, which
together represent about 45% of EU-wide GHG emissions.19 Within these sectors, it is expected
that, by 2020, the EU ETS will achieve an EU-wide emission reduction of the 21%, compared
with 2005 emissions.20 On the other hand, emissions from sectors not covered by the EU ETS
are to be addressed by Member States, in part by implementing other EU rules and in part
through their own national initiatives. To ensure that Member States achieve sufficient
emission reduction in non-ETS sectors for the overall emission reduction of the EU to comply
with its 2020 target, the European Parliament and the Council adopted an “Effort Sharing
Decision,” in 2009, which defines national targets for reduction of non-ETS emissions.
According to this decision, the Netherlands is to achieve at least 16% reduction by 2020, on a
2005 basis, in non-ETS emissions within its territory.21
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As a result of the EU ETS and a range of other measures implemented in the Netherlands, GHG
emissions originating from the Netherlands overall have been on a decreasing trend, albeit the
changes have been slow. In 2015, when the case brought by Urgenda was first decided by DC,
the Government estimated that the Netherlands would have achieved 14-17% emission
reduction by 2020 (1990 basis).22 It is noteworthy, however, that this reduction in overall GHG
emissions has been achieved in large part through a reduction in the emission of GHGs other
than CO2, especially methane from waste, 23 while the level of CO2 emissions has overall
remained unchanged since 1990.24 This suggests that the current trends are related to one-off
measures, such as a reform of waste management, rather than by the initiation of a process of
structural transition towards more sustainable modes of production and consumption.
This, in the view of Urgenda, was highly unsatisfactory. After the Government declined to
adopt a more ambitious emission reduction target by 2020, Urgenda requested DC to rule that
“the State acts unlawfully if it fails to reduce or have reduce the annual GHG emissions in the
Netherlands by at least 40% compared to 1990, by the end of 2020.”25 This claim was based
on various legal bases, including the international law on climate change (the UNFCCC, the
Kyoto Protocol and its Doha Amendment, as well as the “no-harm” and the precautionary
principles),26 the right to life and to family life as protected under the European Convention on
Human Rights (ECHR), 27 the constitutional law obligation of the State to protect the
environment, 28 and tort law. 29 These arguments were informed by the findings of the
Intergovernmental Panel on Climate Change (IPCC), in particular in Fourth Assessment Report
(AR4), on climate change, its impacts, and overall emission reduction pathways compatible
with the objective of holding the increase in global average temperature below 2°C.30
2.2. DC’s Judgment
Having established the standing of Urgenda, DC rejected most of the legal sources it had
invoked. It stated that the obligations of the Netherlands under the international law on climate
change are owed to other States, not to individuals or legal persons.31 It interpreted the rights
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created by the European Convention on Human Rights in the light of article 34 ECHR, which
limits access to the European Court of Human Rights to actual (or potential) victims of human
rights violations, and held that Urgenda had neither claimed to be a victim of such a violation,
nor established that any of its 886 individual co-plaintiffs was.32 Likewise, DC declined to
interpret the constitutional obligation of the State to protect the environment as a distinct source
of obligations of the State towards individuals or legal persons.33 However, DC held that, taken
together, these sources of constitutional, European and international law help determine the
content of the duty of care that the State owes to society—including Urgenda—under a
provision of the Civil Code and the doctrine of hazardous negligence. 34 Accordingly, DC
recognized, in tort law, an obligation for the State “to take measures in its own territory to
prevent dangerous climate change.”35
In turn, DC applied this duty of care of the State to the facts of the case. DC noted conclusive
evidence of the increasing social and ecological risks associated with climate change if the
global average temperature exceeds 2°C above pre-industrial levels, 36 including their
manifestation in the territory of the Netherlands,37 and the need for deep cuts in GHG emissions
to take place rapidly, especially in developed countries, in order to reduce the likelihood of this
scenario. 38 In particular, building on the contribution of the IPCC’s Third Working Group
(WG3) to AR4, DC concluded that a reduction of the GHG emissions of Annex I countries by
25-40% by 2020 (1990 basis) should be achieved in order to pursue the objective of holding
the increase in global average temperature below 2°C.39 Noting that the specific circumstances
of the Netherlands did not justify any lower mitigation efforts than in an average Annex I Party,
DC concluded that, in application of its duty of care, the State had to pursue a target of at least
25% reduction in GHG emissions by 2020 on a 1990 basis.40
2.3. CA’s Judgment
The State submitted 29 grounds of appeal against DC’s judgment, thus, as CA noted, “seek[ing]
to submit the dispute to the Court in its entirety.”41 CA did not give favourable consideration
to any of these grounds. In contrast, CA was persuaded by the unique ground raised in
Urgenda’s cross-appeal, relating to “the district court’s opinion that Urgenda, considering
Article 34 ECHR, cannot rely on Articles 2 and 8 ECHR in these proceedings.” 42 Urgenda
submitted that Article 34 ECHR is concerned with the conditions of access to the European
Court of Human Rights—by excluding public interest litigation before the European Court of
Human Rights—, not with admissibility of claims based on the ECHR before domestic courts.43
CA agreed, and it admitted that, in Dutch law, public interest litigation could invoke rights
guaranteed under the ECHR.44
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This led CA to justify DC’s conclusions on an alternative legal basis, namely by interpreting
the “positive obligation [of the State] to take concrete actions to prevent a future violation of”
Articles 2 and 8 ECHR. 45 CA noted that a dangerous climate change would result “in the
serious risk that the current generation of citizens will be confronted with loss of life and/or a
disruption of family life,”46 referring to the rights protected under these two articles. But like
DC in relation to tort law, CA recognized that the content of the positive obligation of the
Netherlands to prevent a future violation of protected rights under the ECHR could be
interpreted in the light of other obligations of the State, including the international law on
climate change.47
Accordingly, CA upheld DC’s judgment,48 highlighting that “the State ha[d] done too little to
prevent a dangerous climate change and [was] doing too little to catch up.”49 CA also noted
that, as Urgenda had not put forward a ground of cross-appeal against the rejection of a more
demanding target, “a reduction of more than at least 25% by 2020 [could not] be awarded”50
in appeal.
2.4. The Aftermath of the Case
The most recent reports of the Netherlands estimate that, by 2016, the country’s GHG
emissions had decreased by 12.4% compared with 1990.51 This was achieved in part through
the use of a new methodology for the inventory of national GHG emissions that the Netherlands
adopted in 2016 in application of international requirements.52 Applied retroactively, the new
methodology led the Netherlands to estimate higher GHG emissions for 1990, and, thus, higher
rates of emission reductions compared with 1990.53 All in all, while emissions of methane and
some other highly-potent GHGs decreased sharply, the Netherlands’ CO2 emissions remained
overall stable since 1990.54
The latest projections by the Dutch Government suggest that the impact of current measures
will achieve around 23% emission reduction by 2020 (1990 basis), and that additional measures
under consideration could bring this rate up to 24%.55 As emphatically noted by CA, however,
45
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these projections come with a high range of uncertainty.56 It is unclear whether the Netherlands
will genuinely be able to achieve almost as much emission reduction in 2 years than it has in
the last 28 years. The Expert Review Team (ERT) which conducted the Technical Review of
the third Biennial Report of the Netherlands in August 2018 justly noted that, “[i]f a domestic
target of a 25 per cent emission reduction by 2020 below the 1990 level is formally confirmed,
the Netherlands may face challenges in achieving its domestic target.” 57 Immediate action is
required for the Netherlands to ensure compliance with this target. Absent any mention in the
judgments, it is not clear whether the State can rely on flexibility mechanisms to achieve
compliance with its target.
3. DISCUSSION OF SOME CENTRAL ISSUES
DC and CA’s judgments raised some of the most difficult questions in climate law. Climate
change results from the GHG emissions occurring in multiple countries over a long period of
time. Climate change mitigation requires ambitious efforts taking place concomitantly in
multiple countries and pursued over decades. Yet, taken individually, the GHG emissions
occurring within the territory of most countries are small, and incremental efforts to reduce
these emissions hardly make any difference at all when assessed in isolation. This means that
a particular measure on climate change mitigation is never indispensable to the achievement of
global mitigation outcomes, and, in fact, the global impact of such an individual measure on
the climate system is almost always negligible. Additional efforts by the Netherlands to
decrease its GHG emissions by 2020 will be of extremely little help to any particular individual
whose life or to family life could be threatened by the impacts of climate change.
Therefore, a judge could have been tempted to conclude that Urgenda had no standing, or that
its claim that the State had an obligation to protect the rights of Dutch citizens by reducing
GHG emissions in the Netherlands failed for lack of causal link between the efforts of the State
to reduce GHG emissions in the Netherlands and any hindrance to the effective enjoyment of
their rights. This, however, would have led to the highly unsatisfactory result that—were other
courts in other countries to take the same approach—no obligation could ever be imposed on
any State to address a critical problem whose importance all States have recognized.
As exposed above, both courts in Urgenda took a different approach, recognizing that the
government of the Netherlands had to reduce the country’s GHG emissions as a matter of legal
obligation and that Urgenda had a right to claim the performance of this obligation. The
following discusses three key stages of the reasoning of the two courts, namely in relation to
the conditions for standing (section 3.1), the existence of an obligation of the State to mitigate
climate change (section 3.2), and the ambit of this obligation (section 3.3).
3.1. Standing for the Impacts of Climate Change
A first issue relates to the discrepancy between the scope of the case brought by Urgenda and
the scope of climate change. Climate change is a global phenomenon, most consequences of
which will take decades or even centuries to unfold and almost never materialize directly in
http://unfccc.int/files/national_reports/biennial_reports_and_iar/submitted_biennial_reports/application/pdf/625
803941_netherlands-br3-1-the_netherlands_third_biennial_report_under_the_unfccc.pdf, at 67-68.
56
The Netherlands, Third Biennial Report (n Error! Bookmark not defined.) at 85, noting that GHG emissions
in 2020 could range from 163 to 181 MT CO2-eq (90% reliability interval). This corresponds to a reduction from
19 to 17%. All data are without LULUCF.
57
UNFCCC, Report on the technical review (n Error! Bookmark not defined.) para 88

7

distinct individual harm. By contrast, any litigation is confined to the rights and obligations of
the parties to the dispute. This makes it remarkably difficult to bring to courts questions
regarding the impacts of climate change. Framing a climate case in broad terms raises questions
of standing, but framing it too narrowly may exacerbate the difficulty of establishing the
urgency of action on climate change mitigation.
Urgenda attempted to frame the case broadly. It claimed to represent the interest of present and
future generations in the Netherlands and abroad.58 The State contested Urgenda’s standing
inasmuch as it related to present or future populations abroad,59 and it was not clear whether
the State accepted the claim of Urgenda to stand for future generations in the Netherlands. 60
Yet, both courts accepted that Urgenda had standing at least with regard to present generations
living in the Netherlands. Both courts also stated that, as a matter of standing, they did not need
to decide on additional, contested grounds.61
The State argued that Urgenda did not have sufficient interests in the impacts of mitigation
efforts by the Netherlands. It is undeniable that, as the Netherlands emit less than 0.5% of
global GHG emissions,62 which as a whole interfere with the climate system, any effort by the
Netherlands to decrease its GHG emissions, even drastically, is unlikely to have any direct and
measurable impact on the wellbeing of Dutch nationals or, indeed, anyone else. DC eluded this
question. It highlighted that “the possibility of damages for those whose interests Urgenda
represents, including current and future generations of Dutch nationals, is … great and
concrete,” 63 as if ignoring that imposing additional efforts on the State would make no
significant difference.
By contrast, CA admitted that Urgenda could have standing even if only on the basis of
“idealistic interests … that people want to advocate out of a particular conviction.” 64 This
approach is certainly more convincing than trying to relate individual harms to the broad,
systemic impact of climate change. This category of “idealistic interests” could extend beyond
the social impacts of climate change—to which the Urgenda case is mostly confined—to
include considerations for the widespread impacts of climate change on cultural and ecological
values.
3.2. The Legal Obligation of the State to Mitigate Climate Change
Another question raised in Urgenda regards the existence of an obligation for a State to mitigate
climate change under domestic law. The two judgments illustrate the availability of various
legal bases for essentially similar arguments: while DC based its judgment on the doctrine of
hazardous negligence,65 CA focused on the obligation of the Netherlands to protect the rights
to life and to family life under Articles 2 and 8 ECHR.66 Urgenda invoked other grounds, such
58
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as article 21 of the Constitution of the Netherlands and the international obligations of the
Netherlands under climate treaties and the no-harm principle,67 although DC considered that,
under Dutch law, Urgenda did not have the right to claim the performance of these obligations.
Lastly, Urgenda invoked a provision of the Dutch civil code on the prohibition of nuisance,
which DC did not have to assess, having established a duty of care on another ground.68
Climate change is an environmental issue with far-reaching consequences for planetary
systems,69 ecosystems and biological diversity,70 at least as much as it is a human rights issue71
or a cultural law issue.72 As such, the general obligation of a State to mitigate climate change
can most solidly be based on the no-harm principle,73 but also, less directly, to a range of
alternative rules of international law which relate for instance to the protection of biological
diversity,74 the marine environment,75 the world cultural heritage,76 or human rights,77 among
others. Yet, opportunities for adjudication on the basis of these rules are often lacking,
especially in environmental law. By contrast to most other fields, human rights law offers a
high potential for adjudication by defining individual rights in the performance of State
obligations and by establishing supranational courts and other institutions with a mandate to
adjudicate disputes or, at least, interpret these rights. CA’s judgment certainly contributed to a
“rights turn”78 in climate adjudication by basing its approach of the case not on tort law, but on
human rights law.
The State, however, had a number of objections to the determination that it had an obligation
to mitigate climate change, whether under the doctrine of hazardous negligence or under human
rights law. The first objection relates to the integration of the Netherlands in the EU, and in
particular to the EU Emissions Trading Scheme. The second objection regards the more
fundamental question of the lose causal link between emission reduction in the Netherlands
and the impacts of climate change.
First objection: market integration and the waterbed effect
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The State argued that EU legislation prevented it from taking additional measures to mitigate
climate change.79 The basis for the establishment of the EU ETS in 2005 lies in the Treaty on
the Functioning of the European Union, which gives mandate to the European Parliament and
the Council to decide actions to be taken on environmental protection. 80 The same treaty
provides clearly that this does not prevent Member States from adopting more stringent
protective measures compatible with EU Treaties.81 Thus, as CA noted, EU climate law is
without prejudice of the right of the Netherlands to take more stringent measures on climate
change mitigation.82
A more interesting argument of the State regarded the effectivity of mitigation action in relation
to activities covered by a transnational market-based mechanism. The State submitted that
additional emission reduction in the Netherlands within the scope of the EU ETS would liberate
emission allowances, which would be traded to other parts of the ETS, resulting in no net EUwide emission reduction. In other words, emission reductions in the Netherlands would be
balanced by increases (or less reduction) in other parts of the EU—a phenomenon sometimes
referred to as the “waterbed effect.”83
However, this argument is limited to those emissions in the Netherlands which fall within the
scope of the EU ETS. Moreover, this argument assumes that the ETS operates like a natural
market, whereas, to the contrary, public authorities have frequently had to intervene to regulate
the “market price” of emission allowances,84 and a mechanism for such intervention has been
institutionalized.85 On the short-term, a surplus in emission allowances could be balanced by
the cancellation of emission allowances, while, on a longer term, less demand for emission
allowances would facilitate the decision to issue fewer emission allowances in future trading
periods. Thus, both courts justly rejected the objection of the State based on the waterbed
effect.86
Second objection: the drop-in-the-ocean problem
A second objection, which extends far beyond the scope of a regional organization or that of a
carbon market, lies at the very core of climate law. The State justly contended that it could not
possibly solve the problem of climate change on its own,87 as the share of the Netherlands in
global GHG emissions is small.88 The lack of causal link between emission reduction in the
Netherlands and the impact of climate change could be invoked in relation to any legal basis
79
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of a general nature: the duty of care to avert the imminent danger of climate law,89 the positive
obligation of the State to protect the right to life and to family life under Articles 2 and 8
ECHR, 90 or, indeed, the no-harm principle. 91 Every State (but for the few largest ones)
contributes only marginally to global GHG emissions; its efforts to reduce its emissions is a
drop in the ocean.92
Both courts rejected this objection. CA, in particular, held that the small contribution of the
Netherlands to global GHG emissions “does not release the State from its obligation to take
measures in its territory, within its capabilities, which in concert with the efforts of other states
provide protection from the hazards of dangerous climate change.”93 Yet, neither of the two
courts gave a complete justification for their finding.
DC noted, rather confusedly, that “any anthropogenic greenhouse gas emission, no matter how
minor, contributes to an increase of CO2 levels in the atmosphere and therefore to hazardous
climate change.”94 This led commentators to note that DC’s reasoning was “questionable from
a legal perspective.”95 Most legal obligations only apply beyond a de minimis threshold, most
obviously in relation to the obligation for a State to “use all the means at its disposal in order
to avoid activities … causing significant damage to the environment of another State.”96
By contrast, CA made two brief attempts at providing a justification for its rejection of the
objection. Firstly, CA built up on the precautionary principle, according to which, as phrased
in the Rio Declaration on Environment and Development, “lack of full scientific certainty shall
not be used as a reason for postponing cost-effective measures to prevent environmental
degradation […] where there are threats of serious or irreversible damage.”97 In CA’s view, the
State had to take into account the risk that, “due to a ‘tipping point’ for instance, the situation
could become much worse than currently envisioned.”98 Thus, CA appeared to allude to the
risk of a runaway climate change triggered by powerful positive feedback, for instance methane
emissions from the melting of the permafrost.
This argument does not hold water because it fails to address the problem of the drop in the
ocean: even the most drastic emission reduction efforts in the Netherlands are unlikely to
prevent the triggering of a tipping point if other States do not also reduce their GHG emissions.
89
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Measures to reduce GHG emissions in the Netherlands will not be “cost-effective ... to prevent
environmental degradation,” in the sense of the Rio Declaration, because, taken in isolation,
they will be ineffective. And even if these measures were of some marginal effectivity, they
would probably not be “cost-effective” in protecting the rights of current and future generation
of Dutch citizens. When considering its human rights obligation in isolation from the conduct
of other States, it may be far more cost-effective for the Netherlands to focus on adaptation or
development rather than on climate change mitigation.
The second justification sketched by CA is by far the more convincing one because it genuinely
seeks to address the problem of the drop-in-the-ocean. If the objection of the State was to be
allowed, CA pointed, “each state held accountable would then be able to argue that it does not
have to take measures if other states do not [do] so either.” 99 As CA noted, “[t]hat is a
consequence that cannot be accepted.”100 Unfortunately, CA refrained from spelling out the
alternative principle in a general way.
The maxim to which CA hints is not limited to climate change, to States, or to law; rather, it is
an essential feature of any normative system. It is by following the same maxim that States
apply international law (most of the time) and that we do not litter (most of the time). An
authoritative phrasing of this maxim, the first formulation of Immanuel Kant’s categorical
imperative, reads as follows: “Act only on that maxim whereby thou canst at the same time
will that it should become a universal law.”101 CA seems to imply, justly, that each and every
State should act in a way which, in a sound and reasonable assessment, would avert dangerous
climate change if only other States were to act following the same maxim. In a world where
opportunities for the enforcement of international law obligations remain scarce, no effort to
mitigate climate change can be successful if this rule is disregarded. 102 This maxim is law not
because it is written in any particular code or established through any particular case, but by
mere necessity.
3.3. The Ambit of the Obligation
Arguably the thorniest issue in the Urgenda case—and in many climate cases—was the
determination of the ambit of the obligation of the Netherlands to reduce its GHG emissions.103
The question involves a political arbitrage between various values and interests, for instance
between immediate economic benefits and deferred impact on human welfare. The question is
often addressed—though it does not have to be—by determining first a global objective, then
the contribution that a State must make to achieving it.104 In addressing this question, a judge
must, in addition, assess the degree of deference owed to elected branched of the
Government.105 To assess whether the State was doing enough to reduce GHG emissions in the
99

CA (n 5), para. 64.
Ibid. para. 64.
101
Immanuel Kant, Fundamental Principles of the Metaphysic of Morals (Thomas Kingsmill Abbott transl., 1785),
available at http://www.gutenberg.org/cache/epub/5682/pg5682-images.html, section 2.
102
While necessary, compliance with this rule may not be sufficient, given profound disagreements regarding the
grounds for differentiation. If developed States sincerely believe that developing States should do more than
developing States sincerely believe, for instance, there will remain a gap in mitigation action.
103
See for instance Josephine van Zeben, “Establishing a Governmental Duty of Care for Climate Change
Mitigation: Will Urgenda Turn the Tide?” (2015) 4(2) Transnational Environmental Law 33-357 at 344.
104
See for instance Paris Agreement (n 16) arts. 2.1 and 3. See generally Benoit Mayer, “Construing International
Climate Change Law as a Compliance Regime” (2018) 7(1) Transnational Environmental Law 115-137; Benoit
Mayer, The International Law on Climate Change (Cambridge University Press, 2018), chapter 13.
105
See DC (n 1) para. 102; CA (n 5) para. 69.
100

12

Netherlands and what target, if any, should be imposed onto it, the courts interpreted scientific
information, ethical criteria for differentiation, and, overall, some statements made by the
Government of the Netherlands itself.
Climate science
To determine the appropriate national target that could be imposed onto the State, both courts
relied heavily on scientific research on climate change, in particular on synthesis of economic
studies. The starting point was the IPCC’s AR4, and in particular the contribution of WG3 on
the mitigation of climate change, published in 2007.106 Firstly, WG3’s contribution to AR4 was
taken as the main authority to establish the need to hold the increase in global average
temperature below 2°C above pre-industrial levels (“2°C target”),107 an objective which had
apparently been acknowledged by Urgenda and the Dutch government during the dispute.108
Secondly, WG3’s contribution to AR4 was also taken as evidence of the need to stabilize GHG
concentrations in the atmosphere at a level of about 450 ppm CO2-eq by the end of the 21st
Century in order to achieve the 2°C target (“450 scenario”).109 Lastly, WG3’s contribution to
AR4 was interpreted as establishing that this 450 scenario requires Annex I Parties to reduce
their GHG emissions by at least 25%, and possibly as much as 40%, by 2020, compared with
1990 (“Annex I’s 25-40% emission reduction target”).110
In relying on WG3’s contribution to AR4 as evidence of the 2°C target, of the 450 scenario
and of Annex I’s 25-40% emission reduction target, the courts gave to scientists an authority
which they do not have.111 Climate science, including economics, provides the most reliable
estimates of the consequences of different choices, but climate science cannot determine what
the objective should be: value-based judgments are indispensable, based on scientific
knowledge, to determine what societies should seek to achieve.112 Contrary to observations by
both courts,113 AR4 did not adopt the 2°C target; political processes informed by AR4 did.114
Likewise, the two courts overstated scientific evidence presented in AR4 that the 450 scenario
was necessary to achieve the 2°C target: the 450 scenario was merely mentioned in a bracket
in chapter 3 of the WG3 contribution as a “best estimate.”115 And while chapter 13 of the same
contribution suggests that that the Annex I’s 25-40% emission reduction target would be
106
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required to achieve the 450 scenario,116 another section of the same chapter only asserts that
the 2°C target would require emission reduction by 10%-40% in Annex I countries within the
same time frame117—an inconsistency which reflects the great level of uncertainty regarding
the emission reduction pathways compatible with the 2°C target.118 DC spectacularly eluded
all of these limitations when it called Annex I’s 25-40% reduction target “scientifically
proven.”119
Courts ought to build on the latest authoritative scientific evidence—especially in a field as
dynamic as climate science and economics. WG3’s contribution to AR4 was published more
than 10 years before the CA’s decision. While the IPCC’s Special Report on “Global Warming
of 1.5°C” was not available to the courts,120 they could have built on WG3’s contribution to
the Fifth Assessment Report of the IPCC (AR5), published in 2014, which provided more
advanced estimates of the mitigation scenarios consistent with a 2°C target. WG3’s
contribution to AR5 concluded with high confidence that, while a 450 scenario is “likely”
(which suggests more than 66% chance) to hold temperatures below 2°C, scenarios reaching
500 ppm CO2-eq in 2100 (“500 scenarios”) are also “more likely than not to limit temperature
change to less than 2°C.”121 Though both courts noted this finding,122 on which the State tried
to rely in its defence,123 the courts maintained nonetheless, oddly, that a “450 scenario,” rather
than a “500 scenario,” was required to pursue the 2°C target.
A valid ground for this could have been that States need to pursue scenarios that imply at least
66% chance of achieving the 2°C target. Yet, neither court discussed the level of certainty
which should be associated with efforts towards the 2°C target. Instead, DC contended that
AR5 shows “a strong preference for the 450 scenario, as the risks are much higher with a 500
scenario.” 124 Yet, it is not sure how this “strong preference” was expressed—such an
expression would likely be inconsistent with the principle of policy neutrality that guides the
work of the IPCC. 125 It is also unclear how this preference could be established based on
science alone: as climate risks are always lower with a more ambitious scenario, scientists
would certainly prefer a 400 scenario even more. The 450 scenario inevitably involves a
political arbitrage between climate change mitigation and its costs, an arbitrage which cannot
be based only on science.
Going even further than DC, CA entered the scientific arena to question the reliability of
WG3’s contribution to AR5. CA first noted that most mitigation scenarios presented in AR5
are based on the use of Negative Emissions Technologies (NETs)126—a concept which refers
to a broad range of technologies that would remove large quantities of CO2 from the air, for
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instance a combination of bioenergy and carbon capture and storage.127 CA then cited a report
by the European Academies Science Advisory Council which suggests that NETs “offer only
limited realistic potential to remove carbon from the atmosphere and not at the scale envisaged
in some climate scenarios.”128 On this basis, CA concluded that AR5’s mitigation scenarios
“might thus have painted too rosy a picture,”129 and denied their relevance.
In doing so, CA did not assess the scientific authority of the report by the European Academies
Science Advisory Council, nor did it draw any conclusion from the highly speculative phrasing
of its own conclusion (“might”). Anecdotally, CA ignored the fact that AR4 had also
recognized the essential role of NET in achieving a 450 scenario. 130 It is inevitable for an
emission reduction pathway to rely on a number of assumptions, including assumptions on
technological development.131 Even if some of these assumptions are highly speculative and
many are the object of continuing debate, the IPCC’s Assessment Reports aim to establish best
estimates from a general understanding of the scientific community.132 The findings of such
reports should not be discarded absent strong and convincing evidence that, on a particular
point, the report does not reflect the best scientific knowledge.
As such, it was certainly not appropriate for CA to reject the conclusions of the IPCC’s most
recent Assessment Report on the basis of a single sceptical publication. It would have been
preferable for CA to conduct a comprehensive review of the recent scientific literature on
emission reduction pathways in order to assess whether the mitigation scenarios presented in
WG3’s contribution to AR5 fail to represent the best scientific knowledge. Alternatively, and
perhaps more realistically given resource constraints both for the Court and for the Parties
themselves, CA could have noted the high level of international recognition of the IPCC and
placed a very high burden of proof on any Party willing to challenge the conclusions of the
IPCC’s latest Assessment Report.
Based on AR5, the objective of achieving the 2°C target does not seem to justify a 450 scenario,
unless one considers that the scenario in question should be “likely” (as opposed to “more
likely than not”) to achieve the target.133 Yet, the need to pursue a 450 scenario could have
been argued in the light of the objective, already recognized at the outset of the dispute in a
number of COP decisions (and subsequently integrated in the Paris Agreement), of holding the
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increase in the global average temperature “below 2°C,” leaning towards 1.5°C.134 On the other
hand, as GHG concentrations in the atmosphere are in all likelihood already above 450
ppm CO2-eq,135 and even though most emission pathways compatible with the 450 scenario
involve a temporary overshoot,136 the question needs at least to be asked whether achieving a
450 scenario remains even possible—especially if one follows CA in its dismissal of NETs.
Altogether, science offers much weaker support to Urgenda’s claim that the Netherlands had
to achieve at least 25% emission reduction by 2020 than the DC and CA appeared to accept.137
Beside the mention of Annex I’s 25-40% emission reduction target as the most cost-effective
mitigation scenario 138 emphasized by the two courts, AR4 details at length the uncertainty
regarding, among others, the timing of emissions reduction139 and their cost140—and so does
AR5.141 More, or less, might be needed, and more, or less, might be realistically achievable,
from Annex I in general—and from the Netherlands in particular.
Grounds for differentiation
Determining the emission reduction target of a State based on a collective mitigation objective
requires a determination of the contribution that this State must make to collective efforts
towards the realization of this objective. The Parties to climate treaties, including the
Netherlands, have recognized a principle of common differentiated responsibilities and
respective capabilities and have agreed that developed States “should take the lead in
combating climate change.”142 Beyond this, however, there has been little agreement regarding
the criteria and scope of differentiation.143 Even though there is a general consensus in climate
politics that developed States have to do more than developing ones, there is no common
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understanding of how much more they ought to do and how this ought to be distributed among
them.144
As far as the differentiation between Annex I and non-Annex I countries was concerned, both
courts appeared reluctant to interpret the CBDRRC principle.145 Yet, an interpretation of the
CBDRRC principle necessarily underlies Annex I’s 25-40% emission reduction target on
which the judgments are based. 146 For instance, neither courts discussed the “equity
interpretations”147 on which WG3 had relied in AR4 to suggest that Annex I countries would
most likely need decrease their GHG emissions by 10-40% by 2020 (1990 basis) in order to
achieve 2°C target. DC simply noted that this target was necessary to achieve the 2°C “with
due regard for a fair distribution.”148
The modalities of differentiation had nevertheless to be discussed when the courts turned to
discuss what Annex I’s 25-40% emission reduction target meant for the Netherlands. In this
regard, both courts interpreted the situation of the Netherlands as requiring at least as much as
the Annex I average country. CA thus noted that the Netherlands had to “assume its
responsibility” 149 given its higher-than-average per capita GDP 150 and per capita GHG
emissions151—all the more so because it had “profited from fossil fuels for a long time.”152 DC
also mentioned the need to consider “the onerousness of taking precautionary measures” 153 in
the Netherlands, noting that the burden of proof would have been for the State to establish that
it had “insufficient financial means to realize higher reduction measures.”154
While most oft-heard considerations for differentiation were mentioned, none was discussed
in any length, and the reader of the judgments is likely to find the approach of differentiation
by the courts somewhat expeditious. If the Netherlands has greater responsibility and greater
capacity than most Annex I countries, as both courts suggested, and assuming an uncontested
need for at least 25% emission reduction in Annex I countries as a whole, thorough
consideration should have been given to the possibility for DC to impose a target higher than
25% emission reduction. Instead, DC noted, perhaps too swiftly, that it saw “insufficient
grounds to compel the State to adopt a higher level” of ambition,155 while the question was not
brought up to CA.156
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Statements made on behalf of the Netherlands
Beside science and principles of fairness, the courts also relied on the statements made on
behalf of the government of the Netherlands as a way to determine the ambit of its obligation
on climate change mitigation. In a policy on climate change communicated in 2007, the
Government had expressed the objective of 30% emission reduction by 2020 (1990 basis).157
This target was abandoned following, it seems, the growing understanding that neither Annex
I countries as a whole, nor even the EU, would unconditionally commit to a 30% emission
target. The Netherlands had also actively supported an international target of 25-40% emission
reduction in Annex I countries by 2020 (1990 basis) during international negotiations, in
particular at the 2009 Copenhagen summit, as essential in order “to stay on credible track to
keep the 2 degrees objective within reach.”158
Both courts interpreted these developments as evidence that the Netherlands had once
recognized both the need for a national target of 30% emission reduction by 2020 (1990 basis)
and its ability to achieve it.159 The courts highlighted that the State had provided no scientific
justification for abandoning its 30% emission reduction target, or no economic justification for
its inability to achieve this target.160 Furthermore, the courts interpreted the EU’s conditional
target of 30% emission reduction by 2020161 as evidence that the EU has also acknowledged
the shortcoming of its current mitigation action.162
This reasoning could have offered the strongest basis for the courts to determine the ambit of
the obligation of the Netherlands to mitigate climate change. Admittedly, it is not clear whether
the declarations made by the Netherlands in relation to their initial target were manifested with
the will to be bound under international law,163 as might be the case of Cancún Pledges or NDC,
documents which were communicated to international institutions in a formal manner. 164
Nevertheless, having clearly admitted its responsibility, the Netherlands could not then deny
the same without producing any sort of scientific or economic justification for its turnabout.165
Interesting arguments could have been made in relation to the emerging principles of nonregression (in international environmental law) and progression (in climate law), whose central
importance in relation to climate change mitigation was recognized in the Paris Agreement.166
157
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Instead, having put much emphasis on scientific assessments and some emphasis on grounds
for differentiation, DC appeared to give only some marginal importance to such statements. It
determined, without much justification, that the State had to achieve 25% emission reduction
by 2020 (2020 basis), rather than the 30% emission reduction announced in past policy
documents.167 Regrettably, Urgenda did not bring up the question in its cross-appeal.168
4. CONCLUSION
The two judgments in Urgenda are, to date, the only judgments which have imposed an
emission reduction target on a State. Yet, they did not take place in isolation. Cases have been
brought to courts in various countries, in particular in the United States, to determine the
obligation of national authorities to mitigate climate change. In Juliana v. the United States, 21
individual plaintiffs and two NGOs allege that the US Government was violating its obligation
under the public trust doctrine by its failure to commit sufficient efforts to the mitigation of
climate change. 169 Public interest litigation focusing on the obligation of public authorities
under the public trust doctrine is on-going in several US States, including Alaska,170 Florida171
and Oregon,172 while cases have been dismissed in various other States.173 Outside the United
States, public interest litigation is also on-going against the government of Belgium,174 India,175
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Ontario (Canada), 176 Pakistan, 177 Switzerland 178 and the UK, 179 as well as against the
institutions of the European Union,180 among many others.
Each case is likely to raise unique questions relating to the context in which it takes place. In
particular, the question of standing may unfold differently depending on national rules. Yet,
other aspects of the judgments in Urgenda may be of direct relevance to discussions of other
cases, including the courts’ approach of the drop-in-the-ocean problem and of the
determination of the ambit of the State’s obligation. Some aspects of the judgments in Urgenda
may read as cautionary tales, in particular the misleading treatment of scientific literature as
normative authority. As commentators of DC’s judgment have noted, it would be desirable in
such cases that courts appoint scientific experts,181 or otherwise that Parties produce expert
testimonies, which may help the court to interpret IPCC reports.182 Other aspects of the two
judgments in Urgenda highlight the potential for fruitful arguments, based for instance on the
prior statements made by national authorities about the determination of their own
responsibility to mitigate climate change. This argument could be particularly effective in the
United States, in particular, as the Trump administration does little 183 to ensure the
implementation of national targets on climate change mitigation communicated by the United
States under the Obama administration with a clear will to be bound under international law.184
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