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Abstract

International  courts  and  tribunals  have  produced  three  advisory  opinions  discussing  the 

obligations of States to mitigate climate change under climate treaties and other sources of 

international law. These advisory opinions struggle to reach findings that are neither obvious 

nor  dubious.  They  confirm  that  climate  treaties  are  not  the  only  source  of  international 

obligations on climate change mitigation but make few other clear and convincing findings. In 

particular, they do not provide any clear benchmarks, criteria, or methods to determine what, 

concretely, a specific State is required to do to comply with its mitigation obligations. This 

article argues that the fault for these shortcomings lies not with the courts but with the nature 

of the requests put before them, which ask of international justice more than it can deliver.  

Such strain could lead to an erosion of the credibility and authority of these institutions. This 

article thus aims to contribute to a debate on the limits of the advisory jurisdiction of courts. 

This debate is increasingly urgent in a context where requests are made for advisory opinions 

on issues far more complex than those envisaged a century ago, when Walter Schücking joined 

the newly established Permanent Court of International Justice.
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I. Introduction

Over the last few decades, human activities have caused the emission of massive quantities of 

greenhouse gases (GHGs).1 Two thirds of these emissions relate to fossil-fuel combustion; the 

* Professor of Climate Law, University of Reading School of Law, b.mayer@reading.ac.uk. I 
am grateful to Chris Hilson for comments on an earlier draft. I used Claude AI for research 
assistance, line-editing, and accuracy checks.
1 Richard P. Allan et al., ‘Summary for Policymakers’, in Valérie Masson-Delmotte et al. (eds.), 
Climate Change 2021: The Physical Science Basis: Working Group I Contribution to the Sixth 



remainder results from various other activities (e.g. the production of cement, deforestation, 

meat and rice production, the treatment of waste, and the use of fluorinated gases).2 These 

emissions are affecting our climate system in significant ways, most conspicuously by causing 

an increase in global average temperature by about 1.1°C above pre-industrial temperatures,3 

with  major,  far-reaching effects  on  society  and nature4 that  will  continue  to  unfold  over 

centuries.5

States have negotiated ways to address climate change since the late 1980s.6 These negotiations 

have led to the adoption of three treaties: the UN Framework Convention on Climate Change 

(UNFCCC) in 1992,7 its Kyoto Protocol in 1997,8 and the Paris Agreement in 2015.9 These 

treaties create legal obligations for States to take measures aimed at mitigating climate change 

by limiting and reducing GHG emissions or enhancing sinks and reservoirs of GHGs.10 Almost 

every State has ratified these treaties and many States have taken steps to comply with their  

commitments.11 In spite of these efforts,  global GHG emissions increased by 54 per cent 

between 1990 and 2019.12

As such, climate treaties may appear insufficiently stringent. In particular, the Paris Agreement 

relies on each State to determine its own ‘nationally determined contribution’ (NDC) to global 

efforts on climate change mitigation.13 Even though each NDC is expected to represent the 

Assessment Report of the Intergovernmental Panel on Climate Change (2021) 1, at 4. 
2 Jim Skea et al., ‘Summary for Policymakers’, in Priyadarshi R. Shukla et al. (eds.), Climate 
Change 2022: Mitigation of Climate Change: Working Group III Contribution to the Sixth  
Assessment Report of the Intergovernmental Panel on Climate Change (2022) 1, at 7.
3 Intergovernmental  Panel  on  Climate  Change  (IPCC), Climate  Change  2023:  Synthesis  
Report: A Report of the Intergovernmental Panel on Climate Change (2023) 1, at 4.
4 Ibid., at 5. 
5 Ibid., at 18.
6 United Nations General Assembly (UNGA) Res. 43/53, 6 December 1988.
7 United Nations Framework Convention on Climate Change (UNFCCC) 1992, 1771 UNTS 
107.
8 Kyoto Protocol to the United Nations Framework Convention on Climate Change 1997, 2303 
UNTS 162.
9 Paris Agreement 2015, 3156 UNTS 79.
10 See in particular Art. 4(1)(b), 4(2)(a) UNFCCC, supra note 7; Art. 4(2) Paris Agreement, 
supra note 9.
11 UNFCCC Secretariat,  ‘Biennial  Transparency  Reports  and  National  Inventory  Reports: 
Synthesis Report by the Secretariat’, UN Doc. FCCC/PA/CMA/2025/16, 31 October 2025, at 
para. 7.
12 IPCC, supra note 3, at 45. 
13 Art. 4(2), Paris Agreement, supra note 9.



Party’s ‘highest possible ambition’,14 there is no formal multilateral process to review the 

adequacy of a Party’s NDC. Parties have acknowledged with growing urgency that their efforts 

are falling short of their collective goals,15 in particular the goals of holding global warming 

‘well below’ 2°C and close to 1.5°C.16

This context of intensifying concern has prompted advocates to turn to domestic courts as an 

alternative  venue  to  prompt  action  on  climate  change  mitigation,  particularly  in  liberal 

democracies. In a handful of cases since 2015, courts have held that national climate change 

mitigation policies lacked ambition;17 in more cases, however, courts have rejected similar 

claims as  exceeding the  scope of  judicial  functions.18 Many more national  lawsuits  have 

concentrated on procedural  steps instrumental  to climate change mitigation policies,19 for 

instance the inclusion of GHG emissions in the scope of environmental impact assessment.20

14 Art. 4(3), ibid.
15 See, e.g., Paris Agreement Decision 1/CMA.5, ‘Outcome of the first global stocktake’, 13 
December 2023, UN Doc. FCCC/PA/CMA/2023/16/Add.1, 2, at paras. 5, 21.
16 See, e.g., Ibid., at para. 2.
17 See  Urgenda v. the Netherlands, Supreme Court of the Netherlands, 20 December 2019, 
ECLI:NL:HR:2019:2007; Klimaatzaak v. Belgium, Court of Appeal of Brussels, 30 November 
2023,  2021/AR/1589;  Federal  Constitutional  Court  (Bundesverfassungsgericht), 
ECLI:DE:BVerfG:2021:rs20210324.1bvr265618 (Neubauer);  Do-Hyun Kim v. South Korea, 
Constitutional Court of South Korea, 29 August 2024, 2020Hun-Ma389.
18 See Sagoonick v. State, 503 P.3d 777 (Alaska 2022); Pandey v. India, National Green Tribunal 
of India, 15 January 2019;  Juliana v. US, 947 F.3d 1159 (9th Cir. 2020);  Grande-Synthe v.  
France,  Conseil  d’État,  France,  19  November  2020,  ECLI:FR: 
CECHR:2020:427301.20201119;  European  Court  of  Justice,  Carvalho  v.  Parliament, 
C-565/19 P, 25 March 2021, ECLI:EU:C:2021:252; Reynolds v. State of Florida, No. 2018-
CA-819, 2020 WL 3410846 (Fla. Cir. Ct., 10 June 2020), affirmed in 316 So.3d 813 (Fla. Dist. 
Ct. App. 2021); Aji P. v. State, 16 Wash. App. 2d 177, 480 P.3d 438 (2021), review denied 198 
Wash. 2d 1025, 497 P.3d 350 (2021); R (Plan B Earth) v. Prime Minister [2021] EWHC 3469 
(Admin); Oxfam v. France, Administrative Court of Paris, 2 February 2021, App. No. 1904967.
19 See  Benoit  Mayer,  ‘Prompting  Climate  Change  Mitigation  through  Litigation’,  72 
International and Comparative Law Quarterly (ICLQ) (2023) 233.
20 See e.g. Border Power Plant Working Group v. Department of Energy, 260 F. Supp. 2d 997 
(S.D. Cal. 2003);  R (Finch) v. Surrey County Council  [2024] UKSC 20; EFTA Court,  The 
Norwegian State v.  Greenpeace Nordic and Nature and Youth Norway,  E-18/24;  Federal 
Constitutional  Court  (Bundesverfassungsgericht),  4  B  25.20, 
ECLI:DE:BVerwG:2021:180221B4B25.20.0 (EUGAL Pipeline); Federal Constitutional Court 
(Bundesverfassungsgericht),  7  A  11.23,  ECLI:DE:BVerwG:2024:250424U7A11.23.0; 
Supreme Court of Estonia, 3-20-771, 11 October 2023 (Enefit 282).  See generally Benoit 
Mayer, Environmental Assessment as a Tool for Climate Change Mitigation (2024) 55–61.



Since the early 2020s, this trend in climate litigation has reached international courts, with 

mixed results. UN human rights treaty bodies have reached some decisions on the obligations 

of States to mitigate climate change,21 though none of these decisions recommended enhanced 

policies on climate change mitigation. At least a dozen cases on climate change mitigation have 

been filed before the European Court of Human Rights. Yet the Court has found most of these 

cases  inadmissible22 or  otherwise  without  merit,23 with  the  notable  exception  of  Verein 

KlimaSeniorinnen, where the Court ordered Switzerland to take additional steps to mitigate 

climate change.24 Overall, between 2022 and 2025, advisory opinions were requested from the 

International Tribunal for the Law of the Sea (ITLOS), the Inter-American Court of Human 

Rights (IACtHR), the International Court of Justice (ICJ), and the African Court of Human and 

Peoples’ Rights (ACtHPR). At the time of writing, ITLOS,25 the IACtHR,26 and the ICJ27 have 

delivered their advisory opinions, while the ACtHPR’s advisory opinion is still pending.

These requests for advisory opinions differ in important ways, yet they reflect a similar attempt 

to  frame  climate  change  mitigation  as  a  matter  of  legal  obligation,  thus  changing  the 

‘conversation from one of vague, voluntary commitments to legally binding obligations’.28 

These  requests  seek  authoritative  judicial  pronouncements  confirming  that  States  have 

obligations to mitigate climate change arising not only from climate treaties, but also from 

21 UN Committee on the Rights of the Child, Views in Chiara Sacchi/Argentina, UN Doc. 
CRC/C/88/D/104/2019, 22 September 2021; UN Human Rights Committee, Views in Daniel 
Billy/Australia, UN Doc. CRC/C/88/D/104/2019, 11 November 2021.
22 See European Court of Human Rights (ECtHR), Grand Chamber,  Duarte Agostinho and 
Others v. Portugal and 32 Others, Appl. No. 39371/20, Decision, 9 April 2024; ECtHR, Grand 
Chamber, Carême v. France, Decision, Appl. No. 7189/21, 9 April 2024; ECtHR, First Section, 
De Conto v. Italy, Appl. 14620/21, Decision, 7 May 2025; ECtHR, First Section, Uricchio v.  
Italy,  Appl. No. 14615/21, Decision, 7 May 2025; ECtHR, Fourth Section,  Fliegenschnee 
and Others v. Austria, Appl. 40054/23, Decision, 18 November 2025.
23 ECtHR, Second Section,  Greenpeace Nordic and Others v. Norway, Appl. No. 34068/21, 
Judgment (Merits and Just Satisfaction), 28 October 2025.
24 ECtHR, Grand Chamber,  Verein KlimaSeniorinnen v.  Switzerland,  Appl. No. 53600/20, 
Judgment (Merits and Just Satisfaction), 9 April 2024.
25 International Tribunal for the Law of the Sea (ITLOS),  Request for an advisory opinion  
submitted by the Commission of Small Island States on Climate Change and International Law 
(COSIS), Advisory Opinion, 21 May 2024.
26 Inter-American Court of Human Rights (IACtHR), Climate Emergency and Human Rights, 
Advisory Opinion, 29 May 2025, AO-32/25.
27 International Court of Justice (ICJ),  Obligations of States in Respect of Climate Change, 
Advisory Opinion, 23 July 2025.
28 Remarks by Payam Akhavan at a Press Conference organised by Antigua and Barbuda and 
by Tuvalu on 1 November 2021, cited in Benoit Mayer, ‘International Advisory Proceedings 
on Climate Change’, 44 Michigan Journal of International Law (2023) 41, at 45.



customary international law, multilateral environmental agreements, and human rights treaties. 

Such pronouncements would imply that a State cannot evade its international obligations on 

climate change mitigation simply by withdrawing from climate treaties – a particularly relevant 

point following the United States’ repeated withdrawal from the Paris Agreement and its stated 

intention to withdraw from the UNFCCC. Another, broader implication could be that States 

may be  required  to  take  more  ambitious  climate  change  mitigation  measures  than  those 

expressly required by climate treaties. These requests are motivated by the belief that such a 

change in conversation could translate into real-world policy impact by helping to persuade 

governments or corporations to invest substantial resources in enhancing their efforts to limit 

and reduce GHG emissions.

In some respects, the three advisory opinions adopted so far do clarify important aspects of 

international climate law. In particular, they confirmed clearly and authoritatively that climate 

treaties do not exclude the application of climate change mitigation obligations arising from 

other  sources  of  international  law,  such  as  customary  international  law,  multilateral 

environmental agreements, and human rights treaties. Yet, as this article shows, many other 

findings are either inconclusive or unconvincing, and the courts are struggling to make findings 

that are neither obvious nor dubious.29 For instance, while courts emphasised the stringency of 

States’ due diligence obligations on climate mitigation, they said little on the specific actions 

required or how compliance can be assessed in practice.  Large segments of the advisory 

opinions of ITLOS and the ICJ, in particular, read more like a recitation of the law on the 

protection  of  the  marine  environment  or  on  State  responsibility,  respectively,  than  its 

application to the issue of climate change.

The fault for these shortcomings lies not with the courts but with the nature of the requests put 

before them—in particular, the breadth of the questions they posed. A central argument of this 

article is that these advisory proceedings are asking of international justice more than it can 

deliver.  The  stakes  of  these  cases  are  far  larger  than  those  of  any  previous  court 

decision – courts are required to opine on policies that affect the entire global economy with a 

view to addressing one of the defining challenges of our century. The breadth of the questions 

29 See Mayer, supra note 28, at 48 (predicting that courts’ answers to the questions put to them 
in advisory opinions on climate change ‘will either be obvious (i.e., merely restating well-
known but exceedingly general principles) or dubious (i.e., inventing rules on which states 
have never agreed)’).



is also exceptional: courts are not requested to answer a specific legal question but to outline 

an entire field of international law – States’ international law obligations on climate change 

mitigation – on  which  entire  books  have  been  written.30 The  underlying  issues  are  also, 

arguably,  of  unparalleled  complexity:  determining  States’ mitigation  obligations  requires 

weighing the economic and social costs and benefits of reducing GHG emissions alongside 

States’ differing responsibilities and capabilities in implementing such measures. These cases 

have involved more participants,  more submissions,  and more political  scrutiny than any 

before. Such strain on international courts and tribunals could lead to adverse consequences, in 

particular an erosion of the credibility and authority of these institutions, as observers realise 

the limitations of both the process (e.g. the ability of courts to deal fairly and rigorously with 

such a volume of submissions) and the outcome (i.e. the ability of courts to influence political 

actors).

This article takes stock of the way in which courts have approached these unique challenges, 

with a particular focus on the ICJ’s advisory opinion. Section II introduces the four requests  

and  the  legal  issues  they  raise.  Section  III  identifies  the  main  practical  and  substantive 

challenges posed by these advisory proceedings. Section IV analyses the judicial outputs, 

showing that, in spite of two advisory opinions being formally adopted unanimously, each of 

the three courts was divided and often arrived at overly general or ambiguous findings. Section 

V considers the potential implications of these advisory opinions, particularly their possible 

effect on global efforts to mitigate climate change.

While this article focuses on advisory opinions on climate change, it can be read as a case study 

of  a  broader  trend towards  advisory proceedings  on issues  far  more  complex than those 

envisaged a century ago, when Walter Schücking joined the newly established Permanent Court 

of International Justice.31 In this way, this article aims to contribute to the debate on the limits 

30 See  Margaretha  Wewerinke-Singh,  State  Responsibility,  Climate  Change  and  Human  
Rights  under International  Law (2019);  Benoit  Mayer,  International  Law Obligations on  
Climate Change Mitigation (2022).
31 Other remarkable cases within this trend include proceedings intended to prompt States to 
renounce nuclear weapons, to determine the legal status of a particular entity, or to pronounce 
on the right of a people to self-determination. See, respectively, ICJ, Legality of the Threat or  
Use  of  Nuclear  Weapons,  Advisory  Opinion,  8  July  1996,  ICJ  Reports  1996,  226;  ICJ, 
Accordance with International Law of the Unilateral Declaration of Independence in Respect  
of Kosovo, Advisory Opinion, 22 July 2010, ICJ Reports 2010, 403; and Obligations of Israel  
in  relation  to  the  Presence  and  Activities  of  the  United  Nations,  Other  International  
Organizations  and Third States  in  and in  relation to  the  Occupied Palestinian Territory, 



of the advisory jurisdiction of  international  courts  and tribunals.  Such courts  may play a 

constructive  role  in  addressing  clearly  delimited  international  disputes,  particularly  when 

States are committed to implementing their decisions. Yet the gavel of an international court is 

not  a  magic  wand;  it  cannot  mandate  the  systemic  transformations  that  climate  change 

demands. Advisory opinions appear unlikely to prompt substantive policy changes when the 

stakes are extremely high, as is unquestionably the case in the climate advisory proceedings, 

except perhaps indirectly, in some jurisdictions, through national court decisions incorporating 

such findings. In the longer term, requesting courts to navigate such political minefields risks 

harming  their  authority – particularly  if  their  pronouncements  are  ignored by  national 

governments – and the credibility of international institutions more generally, with adverse 

consequences for international cooperation.

This article thus relates to previous academic publications that have expressed similar concerns 

about the role of advisory opinions in addressing such issues. In particular, Anthony Aust once 

suggested that the ICJ should exercise greater discretion in declining advisory opinion requests 

when  the  underlying  problems  require  political  negotiations  rather  than  judicial 

pronouncements.32 Michla Pomerance33 and Rosalyn Higgins34 have also been critical of the 

ICJ’s reluctance to decline to exercise advisory opinions. Other scholars have questioned the 

effectiveness35 or legitimacy36 of international court decisions or shown how differently states 

Advisory Opinion, 22 October 2025.
32 Anthony Aust, ‘Advisory Opinions’, 1 Journal of International Dispute Settlement (2010) 
123.
33 Michla Pomerance, ‘The Advisory Role of the International Court of Justice and Its “Judicial” 
Character: Past and Future Prisms’, in A.S. Muller, D. Raič, and J.M. Thuránszky (eds.), The 
International Court of Justice: Its Future Role After Fifty Years (1997) 271; Michla Pomerance, 
The Advisory Function of the International Court in the League and U.N. Eras (1973).
34 Rosalyn Higgins, ‘A Comment on the Current Health of Advisory Opinions’, in Vaughan 
Lowe and Malgosia Fitzmaurice (eds.), Fifty Years of the International Court of Justice: Essays 
in Honour of Sir Robert Jennings (1996) 567.
35 See e.g. Rotem Giladi and Yuval Shany, ‘The International Court of Justice’ in Yuval Shany 
(ed.), Assessing the Effectiveness of International Courts (2014) 161; Yuval Shany and Rotem 
Giladi, ‘Assessing the Effectiveness of the International Court of Justice’, in Carlos Espósito, 
Kate Parlett and Callista Harris (eds.), Cambridge Companion to the International Court of  
Justice (2021) 101; Vahid Rezadoost, ‘Unveiling the “Author” of International Law — The 
“Legal Effect” of ICJ's Advisory Opinions’, 15 Journal of International Dispute Settlement 
(2024) 506.
36 Andreas Follesdal, ‘Survey Article: The Legitimacy of International Courts’, 28 Journal of  
Political Philosophy (2020) 476.



have reacted to adverse advisory opinions.37 Similar questions about the role of international 

advisory proceedings have also been discussed more specifically in relation to the advisory 

opinions on climate change as these opinions were being requested but before they were 

delivered.38 This article is the first one to explore critically the role of international courts in 

advisory proceedings based on a discussion of these advisory opinions.39

As  a  caveat,  this  article  does  not  offer  a  comprehensive  account  of  the  four  advisory 

proceedings. These cases touch on a multitude of matters, and the article deliberately focuses 

on the central issue common to them: the identification and interpretation of States’ obligations 

on climate change mitigation. Even on this issue, the article does not account for all judicial 

findings. For instance, it does not discuss the judicial treatment of questions relating to the  

existence of a precautionary principle, the relationship between different provisions of the UN 

Convention on the Law of the Sea (UNCLOS), or the existence of human rights to a clean 

environment. The aim is not to provide comprehensive coverage but rather to examine key 

limitations of advisory proceedings in this context through concrete illustrations.

II. The Requests

This section retraces the origins of the four requests for advisory opinions (A) and the issues 

they raise (B).

37 Eran Sthoeger, ‘How Do States React to Advisory Opinions? Rejection, Implementation, and 
What Lies in Between’, 117 AJIL Unbound (2023) 292.
38 See Mayer, supra note 28; Benoit Mayer and Harro van Asselt, ‘The Rise of International 
Climate Litigation’, 32 Review of European, Comparative and International Environmental  
Law (RECIEL) (2023) 293; Daniel Bodansky, ‘Advisory Opinions on Climate Change: Some 
Preliminary Questions’, 32 RECIEL (2023) 185; Aref Shams, ‘Tempering Great Expectations: 
The Legitimacy Constraints and the Conflict Function of International Courts in International 
Climate Litigation’, 32 RECIEL (2023) 193; Stacy-ann Robinson and Eli Bertan, ‘The Limits 
of  Advisory Opinions  in  the Pursuit  of  Climate Justice  through International  Courts’,  25 
Georgetown Journal of international Affairs (2024), 45.
39 This article thus goes beyond the purpose of a literature that documents the history of these 
advisory opinions or takes stock of their findings. See e.g. Benoit Mayer, ‘Advisory Opinion, 
Request for an Advisory Opinion submitted by the Commission of Small Island States on 
Climate Change and International Law’, 119 American Journal of International Law (AJIL) 
(2025) 153; Caroline E. Foster, ‘The 2025 International Court of Justice Advisory Opinion on 
Obligations of States  in respect of Climate Change’,  ICLQ (forthcoming); Bastiaan Ewoud 
Klerk, ‘From “Well Below 2°C’ to 1.5°C: The ICJ Advisory Opinion on Obligations of States 
in respect of Climate Change’,  RECIEL (forthcoming);  [Margaretha Weweinke Singh, this 
volume].



A. The Four Initiatives

The idea of requesting an advisory opinion on climate change from an international court is not 

entirely new. In 2011, Palau launched a campaign for the UN General Assembly to request an 

advisory opinion from the ICJ ‘on the responsibilities of States under international law to 

ensure that activities emitting greenhouse gases that are carried out under their jurisdiction or 

control do not damage other States.’40 The campaign received support from ‘more than’ thirty 

States,  including  Bangladesh  and  small-island  States  such  as  Grenada  and  the  Marshall 

Islands.41 Yet the campaign was interrupted within a year, reportedly because of diplomatic 

pressure from the United States.42

The idea was revived in recent years, in a context of growing concerns about climate change 

and the inability of climate treaties to prompt sufficient action on climate change mitigation.  

Within a couple of months, requests were made for advisory opinions of three courts; a fourth 

advisory opinion was requested two years later.

First,  the  Commission  of  Small  Island  States  on  Climate  Change  and  International  Law 

(COSIS) requested an advisory opinion from ITLOS in late 2022.43 COSIS is an international 

organisation  created  by  a  treaty  of  31  October  2021  between  Antigua  and  Barbuda  and 

Tuvalu,44 with the subsequent  accession of  six  other  small  island developing States.45 Its 

mandate is to ‘promote […] the […] implementation […] and progressive development of rules 

40 Address by Johnson Toribiong, President of Palau, in UNGA Official Records, 66th Session, 
16th plenary meeting, UN Doc. A/66/PV.16, 22 September 2011, at 27. See also ‘Palau Seeks 
U.N. World Court Opinion on Damage Caused by Greenhouse Gases’, UN News, 22 September 
2011, available at http://news.un.org/en/story/2011/09/388202.
41 Margaretha Wewerinke-Singh, Julian Aguon and Julie Hunter, ‘Bringing Climate Change 
before  the  International  Court  of  Justice:  Prospects  for  Contentious  Cases  and  Advisory 
Opinions’, in Ivano Alogna, Christine Bakker and Jean-Pierre Gauci (eds.), Climate Change 
Litigation: Global Perspectives (2021) 393, at 406. See also UN Meetings Coverage and Press 
Releases, ‘Press Conference on Request for International Court of Justice’, 3 February 2012, 
available at https://press.un.org/en/2012/120203_icj.doc.htm.
42 See Climate Desk, ‘Can a Pacific Island Nation Use Old Industrial Law to Stop Climate 
Change?’  The Atlantic,  23 August  2012; Stuart  Beck and Elizabeth Burleson,  ‘Inside the 
System,  Outside  the  Box:  Palau’s  Pursuit  of  Climate  Justice  and  Security  at  the  United 
Nations’, 3 Transnational Environmental Law (2014) 17, at 26.
43 COSIS, ‘Request for advisory opinion’, Letter to the Registrar of the International Tribunal 
for the Law of the Sea, 12 December 2022. The Letter refers to a decision of COSIS dated 26 
August 2022.



and principles of international law concerning climate change’,46 mainly by requesting advisory 

opinions from ITLOS.47 COSIS thus relied on ITLOS’s interpretation of its statute as giving it 

advisory jurisdiction on requests from any ‘body’ authorised by an international agreement 

‘related to the purposes’ of UNCLOS,48 in spite of persisting doubts about the soundness of this 

interpretation.49 ITLOS gave its advisory opinion on 21 May 2024.50

Second,  Chile  and Colombia jointly  requested an advisory opinion from the IACtHR on 

‘Climate Emergency and Human Rights’ on 9 January 2023.51 This request relied on a provision 

of  the  American  Convention  on  Human  Rights  authorising  any  member  State  of  the 

Organization of American States to ‘consult  the Court regarding the interpretation of this 

Convention or of other treaties concerning the protection of human rights in the American 

states’.52 The IACtHR adopted its advisory opinion on 29 May 202553 but delivered it on 3 July 

2025.54

44 Agreement for the establishment of the Commission of Small  Island States on Climate 
Change and International Law 2021, (2022) 61 ILM 742.
45 UN Treaty Series, Agreement for the establishment of the Commission of Small Island States 
on  Climate  Change  and  International  Law,  Registration  Number  56940,  available  at 
https://treaties.un.org/Pages/showDetails.aspx?objid=08000002805c2ace.  The  Bahamas  is 
also reported to have acceded the treaty, although this is not reported on the UNTS website.  
See  the  Bahamas,  ‘Instrument  of  Accession’,  15  June  2023,  available  at 
https://www.itlos.org/fileadmin/itlos/documents/cases/31/Accession_of_The_Bahamas.pdf.
46 Art. 1(3) COSIS Agreement, supra note 43.
47 Art. 2(2), ibid.
48 Rules of the Tribunal, 1997 revised 2021, UN Doc. ITLOS/8, Art. 138. See also ITLOS, 
Request for Advisory Opinion submitted by the Sub-Regional Fisheries Commission, Advisory 
Opinion, ITLOS Reports 2015, 4, at para. 56.
49 See Massimo Lando, ‘The Advisory Jurisdiction of the International Tribunal for the Law of 
the Sea: Comments on the Request for an Advisory Opinion Submitted by the Sub-Regional  
Fisheries Commission’, 29 Leiden Journal of International Law (LJIL) (2016) 441; Tom Ruys 
and Anemoon Soete, ‘“Creeping” Advisory Jurisdiction of International Courts and Tribunals? 
The case of the International Tribunal for the Law of the Sea’, 29 LJIL (2016) 155; Michael A 
Becker,  ‘Request  for  an  Advisory  Opinion  Submitted  by  the  Sub-regional  Fisheries 
Commission (SRFC)’, 109  AJIL (2017) 851; Yoshifumi Tanaka, ‘The Role of an Advisory 
Opinion  of  ITLOS in  Addressing  Climate  Change:  Some  Preliminary  Considerations  on 
Jurisdiction and admissibility’, 33 RECIEL (2022) 206, at 208–209; Mayer, supra note 28, at 
67–68.
50 COSIS (advisory opinion), supra note 25.
51 Chile and Colombia, ‘Request for an Advisory Opinion on the Climate Emergency and 
Human Rights Submitted to the Inter-American Court of Human Rights by the Republic of 
Colombia and the Republic of Chile’, 9 January 2023.
52 Art. 64(1) American Convention on Human Rights 1969, 1144 UNTS 123.
53 Climate Emergency and Human Rights, supra note 26.



Third, UN General Assembly Resolution 77/276 of 23 March 2023 requested an advisory 

opinion from the ICJ on the ‘Obligations of States in Respect of Climate Change’.55 Following 

an initiative by Vanuatu and after extensive consultations, this resolution was co-sponsored by 

132 Member States and adopted by consensus.  The ICJ has jurisdiction to give advisory 

opinions at the request of the UN General Assembly or other organs or specialised agencies 

under Article 96 of the UN Charter.56 The ICJ gave its advisory opinion on 23 July 2025.57

Fourth,  the  Pan African Lawyers  Union (PALU) requested an advisory opinion from the 

ACtHPR on ‘the Obligations of States with Respect to the Climate Change Crisis’ on 2 May 

2025.58 The  Protocol  to  the  African  Charter  on  Human  and  Peoples’  Rights  on  the 

Establishment of an African Court on Human and Peoples’ Rights allows the filing of requests 

for advisory opinions by ‘any African organization recognised by’ the Organisation of African 

Unity.59 The ACtHPR has previously interpreted this provision as including NGOs that are 

granted observer status by, or are under a Memorandum of Understanding (MoU) with, the 

African Union.60 In this sense, PALU is an NGO ‘recognised by’ the African Union through an 

MoU of 2006,61 and the Court has previously acceded to two requests for advisory opinions 

54 IACtHR, ‘Tras el Proceso más participativo en su historia, la corte interamericana establece 
el alcance de las obligaciones estatales para proteger los derechos humanos ante la emergencia 
climática’, Press Release 48/2025 3 July 2025.
55 UNGA Res. 77/276, 29 March 2023.
56 Art. 96 Charter of the United Nations 1945.
57 Obligations of States in Respect of Climate Change, supra note 27.
58 Pan African Lawyers Union (PALU), ‘In the Matter of a Request by the Pan African Lawyers 
Union (PALU) for an Advisory Opinion on the Obligations of States with Respect to the 
Climate Change Crisis’, 2 May 2025.
59 Art. 4(1) Protocol to the African Charter on Human and Peoples’ Rights on the Establishment 
of  an  African  Court  on  Human  and  Peoples’  Rights  1998,  OAU  Doc. 
OAU/LEG/EXP/AFCHPR/PROT(III).
60 African Court of Human and Peoples’ Rights (ACtHPR), Request for Advisory Opinion by 
Socio-Economic Rights and Accountability Project (SERAP), Advisory Opinion, 26 May 2017, 
at para. 64. See Frans Viljoen, ‘Understanding and Overcoming Challenges in Accessing the 
African Court on Human and Peoples’ Rights’, 67 ICLQ (2018) 63, at 90.
61 PALU, supra note 58, at para. 95.



from PALU on unrelated human rights issues.62 The ACtHPR is unlikely to be delivered before 

the end of 2026 at the earliest.63

These  requests  for  advisory  opinions  were  prompted  by  similar  factors – particularly,  a 

growing concern that  international  negotiations were not  sufficiently effective in tackling 

climate change. Further, they have inspired and even facilitated one another. Thus, the adoption 

of a General Assembly resolution requesting an ICJ advisory opinion surely benefited from the 

fact that two other advisory opinions were already pending: developed States that were initially 

hostile to such proceedings were less inclined to oppose an ICJ advisory opinion than they had 

been when Palau had campaigned for it; they may also have viewed an ICJ advisory opinion 

as a way to regain control of the emerging judicial narrative on climate change.

B. The Issues Raised

The four requests for advisory opinions largely overlapped. Thus, each court was requested to 

identify and interpret obligations of States to mitigate climate change, albeit based on different 

legal norms to justify that the question could fit within the courts’ respective jurisdiction. 

Before the IACtHR and the ACtHPR, these obligations were approached through the lens of 

regional  human  rights  law:  climate  change  mitigation  was  framed  as  a  way  to  protect 

individuals against the effects of climate change.64 Before ITLOS, the request sought to identify 

similar obligations under the law of the sea, thus framing GHG emissions as pollution of the 

marine environment (e.g. sea-level rise and acidification of sea water).65 In contrast, the ICJ 

was requested to identify obligations from any relevant source of international law – including 

not  only  human  rights  treaties  and  multilateral  environmental  agreements  (including 

62 ACtHPR,  The Compatibility of Vagrancy Laws with the African Charter on Human and  
Peoples’ Rights and Other Human Rights Instruments Applicable in Africa, Advisory Opinion, 
4 December 2020; ACtHPR, The Right to Participate in the Government of One’s Country in  
the Context of an Election Held during a Public Health Emergency or a Pandemic, such as the 
Covid-19 Crisis, Advisory Opinion, 16 July 2021.
63 Maria Antonia Tigre and Susan Ann Samuel, ‘Africa’s Advisory Opinion Request: Taking 
Climate Justice to the Continent’s Highest Court’, Climate Law: A Sabin Center Blog, 7 May 
2025, available at https://blogs.law.columbia.edu/climatechange/2025/05/07/africas-advisory-
opinion-request-taking-climate-justice-to-the-continents-highest-court/.
64 Chile and Colombia, supra note 51, section IV.A(1)-(2); PALU, supra note 58, at para. 93(a)–
(b).
65 COSIS (request), supra note 43, question (a).



UNCLOS), but also climate treaties and rules of customary international law such as ‘the duty 

of due diligence’ and ‘the principle of prevention of significant harm to the environment’.66

Each request also raised more specific issues. For instance, both the IACtHR and the ACtHPR 

were asked to clarify the legal implications of the objective of the Paris Agreement of limiting 

global warming to 1.5°C67 and the content of the obligations to cooperate in mitigating climate 

change.68 The ACtHPR was further asked to specify the content of the obligation of States to 

regulate  multinational  corporations.69 The  IACtHR  and  the  ICJ  were  asked  about  the 

consequences of a breach of these obligations.70 Other questions concerned the obligations of 

States to facilitate adaptation to climate change,71 to compensate for loss and damage,72 to 

address human mobility in the context of climate change,73 to establish effective remedies,74 to 

share information,75 to protect environmental defenders,76 and to promote a ‘just’ transition.77

At a more fundamental level, these questions raised three key issues. First, courts had to decide 

whether climate treaties constitute a special law (‘lex specialis’) that precludes the application 

of other rules of international law, such as customary international law, international human 

rights  law,  and  multilateral  environmental  agreements  (including  UNCLOS).  The  three 

advisory opinions provided a clear answer: climate treaties do not set aside other rules of 

international law applicable to the mitigation of climate change.78 This is, as the ICJ explained 

most clearly, because climate treaties are neither inconsistent with other rules nor display any 

intention of the Parties to displace other rules.79

66 UNGA Res. 77/276, 29 March 2023.
67 Chile and Colombia, supra note 51, section IV.A(1); PALU, supra note 58, at para. 93(g).
68 Chile and Colombia, supra note 51, section IV.F; PALU, supra note 58, at para. 93(g).
69 PALU, supra note 58, at para. 93(f).
70 UNGA Res. 77/276, 29 March 2023, question (b); Chile and Colombia, supra note 51, section 
IV.F.
71 Chile and Colombia,  supra  note  51, section IV.A(2.B); COSIS (request),  supra  note  43, 
question (b); PALU, supra note 58, at para. 93(d).
72 Chile and Colombia, supra note 51, section IV.B(1(iii)); PALU, supra note 58, at para. 93(e).
73 Chile and Colombia, supra note 51, section IV.F.
74 Ibid., section IV.D(1).
75 Ibid., section IV.B(1(i)).
76 Ibid., section IV.E.
77 Ibid., section IV.B(1(ii)); PALU, supra note 58, at para. 93(c).
78 COSIS  (advisory opinion),  supra  note  25, at para. 224;  Climate Emergency and Human 
Rights, supra note 26, at paras. 149, 287–294.
79 Obligations of States in Respect of Climate Change, supra note 27, at paras. 162–171. 



Second, courts were asked to identify obligations on climate change mitigation under various 

sources of international law. One reason for raising this issue was to establish that obligations 

apply even to States not Parties to climate treaties – a scenario that regained direct relevance 

following the United States’ second withdrawal from the Paris Agreement and stated intention 

to withdraw from the UNFCCC. Another, deeper reason is that these additional mitigation 

obligations could be relevant  even to  the Parties  to climate treaties  if  they impose more 

stringent requirements than climate treaties do – a critical question given the reliance of the 

Paris Agreement on ‘nationally determined contributions’ that may lack ambition.80 In this 

regard,  the  three  advisory  opinions  identify  relevant  obligations  not  only  under  climate 

treaties,81 but also under the law of the sea82 and other multilateral environmental agreements,83 

under international human rights law,84 and under customary international law.85 

Third, courts were asked to clarify the content of States’ general obligations on climate change 

mitigation. All three advisory opinions delivered to date describe general obligations on climate 

change  mitigation  arising  under  customary  international  law,  multilateral  environmental 

agreements, and human rights treaties as obligations ‘of conduct’ (or, to use an alternative 

terminology, ‘due diligence’).86 This left open the questions of what ‘due diligence’ obligations 

actually require of a State and how compliance with these obligations can be assessed. In this  

regard, the courts insisted that ‘the standard of due diligence for preventing significant harm to 

the climate system is stringent’,87 ‘even more stringent’,88 or ‘enhanced’.89 They also pointed 

out that compliance with such due diligence obligations ‘should be determined objectively’.90 

On the other hand, the courts only provided overly general and abstract descriptions of what 

80 See text to note 13.
81 Obligations of States in Respect of Climate Change, supra note 27, at paras. 172–270.
82 COSIS (advisory opinion), supra note 25, at para. 243; Obligations of States in Respect of  
Climate Change, supra note 27, at para. 340.
83 Obligations of States in Respect of Climate Change, supra note 27, at paras. 330 and 334.
84 Climate Emergency and Human Rights, supra note 26, at para. 277.
85 Obligations of States in Respect of Climate Change, supra note 27, at para. 273.
86 See e.g.  COSIS  (advisory opinion),  supra  note  25, at para. 234;  Climate Emergency and 
Human Rights, supra note 26, at para. 231; Obligations of States in Respect of Climate Change, 
supra note 27, at para. 280.
87 COSIS (advisory opinion), supra note 25, at paras. 241, 243, 248, 398–400, 441; Obligations 
of States in Respect of Climate Change, supra note 27, at para. 138.
88 COSIS (advisory opinion), supra note 25, at paras. 220, 248, 256, 258.
89 Climate Emergency and Human Rights, supra note 26, at para. 233.
90 COSIS (advisory opinion), supra note 25, at para. 206; Obligations of States in Respect of  
Climate Change, supra note 27, at para. 300.



such due diligence requires – such as the requirement for a State to use ‘all the means at its 

disposal’91 – while pointing out that ‘[t]he necessary measures to comply with this standard 

may vary  over  time’.92 The  courts  provided no clear  benchmarks,  criteria,  or  method to 

determine  whether  a  State  has  complied  with  its  general  obligations  on  climate  change 

mitigation.

III. The Challenges to Courts

The extraordinary complexity of these advisory proceedings has raised significant practical (A) 

and substantive (B) challenges for international courts and tribunals. 

A. Practical Challenges

In dealing with advisory proceedings on climate change, courts have faced unprecedented 

practical  challenges.  This  is  evident  from the  number  of  participants  and the  volume of 

materials they provided. ITLOS received over 1,800 pages of statements by 43 States and 

international  organisations,93 in  addition to a  237-page dossier  prepared by COSIS.94 The 

IACtHR received 37 statements by States and international organisations (or their organs) and 

227 statements from civil society organisations, together amounting to about 13,000 pages.95 

The ICJ received 91 statements by States and international organisations, 62 comments on 

these statements, and 66 written replies to questions posed by the members of the Court, adding 

up to about 30,000 pages, in addition to an 8,000-page dossier prepared by the UN Secretary-

General.96

91 Obligations of States in Respect of Climate Change, supra note 27, at para. 281.
92 Climate Emergency and Human Rights, supra note 26, at para. 237.
93 In addition, ITLOS received 10 statements by 10 other international institutions, which are 
not part of the case file.
94 All documents are available at https://www.itlos.org/en/main/cases/list-of-cases/request-for-
an-advisory-opinion-submitted-by-the-commission-of-small-island-states-on-climate-change-
and-international-law-request-for-advisory-opinion-submitted-to-the-tribunal/.
95 All  documents  are  available  at  https://www.corteidh.or.cr/observaciones_oc_new.cfm?
nId_oc=2634
96 All documents are available at https://www.icj-cij.org/case/187. Page counts do not include 
translations.



The number of participants and volume of submissions in these advisory opinions set new 

records.97 By way of comparison, even the highly politicised advisory proceedings of the ICJ 

in Occupied Palestinian Territory, decided a year earlier, received ‘only’ 57 written statements 

by States and international organisations, adding up to about 10,000 pages, although they were 

accompanied  by  a  29,000-page  dossier  documenting  the  Israeli–Palestinian  conflict’s 

protracted  history.98 Such  figures  dwarf  the  number  of  participants  and  the  volume  of 

submissions in any proceedings before an international court in earlier decades. The high-

profile advisory opinion of the Permanent Court of International Justice in Customs Regime 

between Germany and Austria, for instance, was based on only 139 pages of submissions by 

five States.99 

Courts have naturally had to make adjustments to accommodate the volumes of participants 

and submissions. Deadlines for written submissions were extended several times,100 although 

this is not entirely unusual in the practice of courts. It is noteworthy, however, that ITLOS 

dismissed States’ requests for a second round of written statements, which would have allowed 

participants to comment on one another’s arguments. It also dismissed requests for a slight 

postponement  of  the  oral  proceedings,  despite  the  number  of  statements  filed  and  the 

complexity of the issues raised.101 These decisions could be interpreted as an attempt by the 

Tribunal to limit the complexity of the file.

The number of participants and the volume of submissions also put the courts’ resources under 

strain. In 2023, ITLOS estimated that giving the advisory opinion requested by COSIS  would 

cost €2.5 million.102 The Meeting of the States Parties to UNCLOS allowed the Tribunal to use 

an additional budget of €1.2 million ‘in order to cover the estimated costs [of that case] that  

97 See ICJ, Obligations of States in Respect of Climate Change, Press Release No. 2024/31, 12 
April 2024, at 1.
98 ICJ, Legal Consequences arising from the Policies and Practices of Israel in the Occupied  
Palestinian  Territory,  including  East  Jerusalem,  written  submissions  available  at 
https://www.icj-cij.org/case/186.
99 Permanent Court of International Justice (PCIJ),  Customs Régime between Germany and  
Austria, Written statements, Series C No. 53, at 46–187.
100 COSIS  (advisory opinion),  supra  note  25, at para. 13;  Climate Emergency and Human 
Rights, supra note 26, at para. 5; Obligations of States in Respect of Climate Change, supra note 
27, at paras. 3, 8, 13.
101 COSIS (advisory opinion), supra note 25, at paras. 29–32.
102 Meeting of States Parties to UNCLOS, Thirty-Third Meeting, ‘Draft Supplementary Budget 
Proposals of the International Tribunal for the Law of the Sea for the Budget Period 2023–
2024’, UN Doc. SPLOS/33/9, 17 April 2023, at 4.



cannot be absorbed by the approved budget of the Tribunal for the period 2023–2024’.103 Two 

years later, ITLOS reported that its expenditures related to this case had exceeded its initial 

estimate by half a million euros.104 The ICJ appears to have run into similar difficulties, having 

to request a budget increase to hire staff, including in temporary positions, ‘to support the Court 

in addressing the unprecedented level of increased judicial activity’,105 particularly to support 

the translation of submissions between the Court’s two official languages and preparation of 

hearings.

Hearings were longer than usual, but they did not expand in proportion to the exceptional 

number of participants. ITLOS and the ICJ each organised ten days of oral proceedings, hearing 

from, respectively, 37 and 101 States and organisations.106 The IACtHR’s hearings were limited 

to seven days, split into three sessions taking place at different locations, and involved a record 

185 delegations (from States and non-State institutions).107 As a result, participants were only 

allowed very limited time to present their arguments: one hour before ITLOS,108 30 minutes 

before the ICJ,109 and often just a few minutes before the IACtHR.110 While these limitations 

may appear justified from a practical perspective, they substantially limit the depth of the 

arguments considered during the oral proceedings – especially in cases concerning broad and 

complex legal issues. 

103 Meeting of States Parties to UNCLOS, Thirty-Third Meeting, ‘Decisions on Budgetary 
Matters of the International Tribunal for the Law of the Sea for the period 2023–2024’, UN 
Doc. SPLOS/33/13, 16 June 2023, at para. 1.
104 Meeting of States Parties to UNCLOS, Thirty-Fifth Meeting, ‘Report of the External Auditor 
for the Financial Period 2024, with Financial Statements of the International Tribunal for the 
Law of the Sea as at 31 December 2024’, UN Doc. SPLOS/35/4, 17 April 2025, at 23.
105 UNGA, Proposed Programme Budget for 2025: Part III: International Justice and Law, 
Section 7: International Court of Justice’, UN Doc. A/79/6 (Sect. 7), 30 April 2024, at para. 
7.28(b)(ii)(a).
106 COSIS (advisory opinion), supra note 25, at para. 38; Obligations of States in Respect of  
Climate Change, supra note 27, at para. 35.
107 Climate Emergency and Human Rights, supra note 26, at para. 10.
108 ITLOS, Request for an advisory opinion submitted by the Commission of Small Island States 
on Climate Change and International Law (COSIS), Press Release, UN Doc. ITLOS/Press 
343/rev, 8 September 2023.
109 ICJ, Obligations of States in respect of Climate Change, Press Release No. 2024/76, Revised 
Schedule for the Public Hearings, 2 December 2024.
110 Video  recordings  of  the  public  hearings  are  available  at 
https://www.corteidh.or.cr/tablas/OC-32-2025/index-eng.html#videos.



Likewise, each of the advisory opinions was longer than usual, but not in proportion to the 

exceptional  complexity  of  the  case.  Each of  the  three  advisory  opinions  delivered  spans 

between  133  and  219  pages  (in  English,  without  separate  and  dissenting  opinions)  and 

constitutes  by  far  the  respective  court’s  longest  advisory  opinion  to  date.111 By  way  of 

comparison, the ICJ’s other 29 advisory opinions range from 9112 to 83 pages,113 with an average 

of around 35 pages. Yet, in spite of the extraordinary length of their opinions, the courts were 

unable to account in detail for arguments submitted by the participants, let alone to engage with 

these arguments in any depth. For instance, the ICJ mentions briefly that some participants 

‘maintained, inter alia, that [the prevention principle] is confined to instances of direct cross-

border harm’,114 but it does not clearly explain why it rejects this argument;115 it alludes to 

‘different  views  [expressed  by  participants]  regarding  the  applicability  and  relevance  of 

international human rights law for the questions posed’116 without further considering any of 

these  views;  and  it  recognises  that  participants  displayed  ‘different  understandings’ of 

equity,117 without explaining what these understandings were before proceeding to its own 

analysis. In a repeated pattern, the ICJ and ITLOS rely on the position of ‘most’,118 a ‘vast’119 or 

‘large majority’,120 ‘many’,121 or ‘a number of’122 participants to reject the view of ‘some’,123 

‘[s]everal’,124 or ‘other’125 participants. This pattern of argumentation is highly problematic: the 

number of participants supporting one view does not directly evidence the soundness of that 

view.

111 Respectively 182 pages (ITLOS), 219 pages (IACtHR), and 133 pages (ICJ), in slightly 
different formatting.
112 ICJ, Competence of the General Assembly for the Admission of a State to the United Nations, 
Advisory Opinion, 3 March 1950, ICJ Reports 1950, 4.
113 ICJ, Legal Consequences Arising from the Policies and Practices of Israel in the Occupied  
Palestinian Territory, Including East Jerusalem, Advisory Opinion, 19 July 2024.
114 Obligations of States in Respect of Climate Change, supra note 27, at para. 133.
115 Ibid., at para. 134.
116 Ibid., at para. 143.
117 Ibid., at para. 152.
118 Ibid., at paras. 133, 163, 251, 336, 370, 426.
119 COSIS (advisory opinion), supra note 25, at para. 384.
120 Ibid., at para. 160.
121 Ibid., at paras. 221, 240.
122 Obligations of States in Respect of Climate Change, supra note 27, at para. 387, 439.
123 COSIS (advisory opinion), supra note 25, at para. 145, 149, 160, 384.
124 Ibid., at para. 220.
125 Obligations of States in Respect of Climate Change, supra note 27, at paras. 133, 163, 187, 
247, 336, 370, 426, 428.



B. Substantive Challenges

Beyond these practical challenges, the questions put to the courts were themselves extremely 

challenging. A first challenge is that these cases arguably raise far more structural questions 

than any previous pronouncements by an international court or tribunal. The Intergovernmental 

Panel on Climate Change (IPCC) notes that further GHG emissions will cause ‘every region 

[…] to increasingly experience concurrent and multiple changes in climatic impact-drivers’.126 

To reduce these impacts, substantial efforts are needed, involving fundamental changes to 

production and consumption models across many societies around the world. According to the 

IPCC, coordinated efforts making it likely that global warming will not exceed 2°C would 

likely reduce global GDP in 2050 by 1.3 to 2.7 per cent,127 though this cost is modest compared 

to the greater economic and non-economic harm that climate change would otherwise cause.

A second challenge is that the legal questions put to the courts are overly broad and general. 

The courts are asked to identify and interpret rules from multiple sources – including climate 

treaties, customary international law, multilateral environmental agreements, and human rights 

treaties, as the case may be – and to determine the relationships between these rules. The 

requests seem to call for a book-length exposition of States’ obligations on climate change 

mitigation, far from the traditional focus of advisory proceedings on a specific dispute or a 

well-delineated legal question. The courts repeatedly acknowledged the ‘difficulty’128 of the 

tasks before them and the need for an ‘in concreto’ assessment129 to answer key questions in 

the light of ‘specific’130 or ‘particular circumstances’.131 

126 IPCC, supra note 3, at 13.
127 Jim Skea et al., supra note 2, at 37.
128 The ICJ uses the words ‘difficult’, ‘difficulty’, and ‘difficulties’ multiple times in its advisory 
opinion, often to highlight the difficulty of the task before it. See e.g. Obligations of States in  
Respect of Climate Change, supra note 27, at paras. 314, 430, 451, 454. In none of its other 
advisory  opinions  has  the  ICJ  used  these  words  to  justify  its  inability  to  provide  a 
comprehensive answer to the questions put to it.
129 Obligations of States in Respect of Climate Change, supra note 27, at paras. 108, 137, 247, 
278, 288, 409, 423, 437–438.
130 Ibid., at paras. 137, 175, 298, 402; Climate Emergency and Human Rights, supra note 26, at 
paras. 220, 229, 232, 371.
131 COSIS (advisory opinion), supra note 25, at paras. 201, 238–239; Climate Emergency and 
Human Rights, supra note 26, at paras. 237, 557; Obligations of States in Respect of Climate  
Change, supra note 27, at para. 254.



A third challenge is  that  the law at  issue is  often contested,  even perhaps fundamentally 

indeterminate. Climate treaties are replete with constructive ambiguities that reflect States’ 

agreement to disagree, including on some of the most important issues such as the legal force 

of NDCs or the differentiation criteria embedded in the principle of ‘common but differentiated 

responsibilities and respective capabilities’.132 Determining the content of general obligations 

on climate change mitigation arising from customary international law raises fundamental 

methodological  issues,  for  instance due to the difficulty of  identifying State practice and 

acceptance as law in abstraction from treaty practice (‘Baxter paradox’)133 and the tension that 

may arise between approaches to customary international law that are more or less empirically 

grounded.134 In the absence of any agreed-upon burden-sharing formula, comparing the level 

of efforts of different States will inevitably prove difficult. This is true whether one seeks to 

identify a standard from State practice or, subsequently, to assess a State’s climate change 

mitigation policies against this standard.

A fourth challenge is that, putting legal issues aside, these cases involve extremely complex 

facts. Multiple academic disciplines provide essential insights on climate change, its impacts, 

and the ways it can be addressed. While there is no serious question about the existence of 

climate change or its anthropogenic causes, many other important questions remain debated 

among experts, in particular in social sciences,135 for instance about the possibility of deploying 

negative emission technologies (such as bioenergy with carbon capture and storage) at scale in 

the second half of the century to make up for some excess emissions.136

International courts and tribunals may not be properly equipped or organised to deal with such 

complex factual issues, lacking for instance a transparent and rigorous way to engage with 

independent experts. A controversial move of the ICJ was to invite ‘a group of past and present 

132 Susan Biniaz, ‘Comma but Differentiated Responsibilities: Punctuation and 30 Other Ways 
Negotiators Have Resolved Issues in the International Climate Change Regime’, 6 Michigan 
Journal of Environmental & Administrative Law (2016) 37.
133 R.R. Baxter, ‘Multilateral Treaties as Evidence of Customary International Law’, 41 British 
Yearbook of International Law (1965) 275, at 300.
134 Anthea Elizabeth Roberts, ‘Traditional and Modern Approaches to Customary International 
Law: A Reconciliation’, 95 AJIL (2001) 757; Benoit Mayer, ‘Climate Change Mitigation as an 
Obligation under Customary International Law’, 48 Yale Journal of International Law (2023) 
105.
135 See Mike Hulme (ed.), Contemporary Climate Change Debates: A Student Primer (2020).
136 See  Laurie  Waller  et  al.,  ‘Contested  Framings  of  Greenhouse  Gas  Removal  and  its 
Feasibility: Social and Political Dimensions’, 11 WIREs Climate Change (2020) e649.



authors of the reports of the Intergovernmental Panel on Climate Change […] to enhance the 

Court’s understanding of the key scientific findings’137 in a closed meeting conducted just 

before the start of the oral pleadings, without any public account of the way these experts were 

selected or the questions they discussed.138 In contrast, ITLOS declined COSIS’s request to call 

on  experts,  indicating  that  experts  could  instead  be  included  as  members  of  COSIS’s 

delegation.139 The IACtHR heard from academic institutions and experts as participants, on an 

equal footing with States and international organisations.140

A final challenge concerns the interplay between multiple parallel processes. Each of the courts 

would likely have been concerned to avoid contradicting prior opinions or being contradicted 

by subsequent ones. The courts may also have been concerned with the impact that their 

pronouncements may have on international negotiations under climate treaties. Constructive 

ambiguity  may ‘enabl[e]  the  most  powerful  states  to  agree  to  disagree’,  thus  ‘keep[ing] 

intrnational law at the centre of the international system’.141 As such, courts attempt at resolving 

such ambiguity might end up making international cooperation more difficult. For instance, 

while  framing  climate  change  mitigation  as  a  matter  of  legal  obligation  may  facilitate 

international  negotiations,  it  may also impede them by widening the gap in  expectations 

between participants.142

IV. The Judicial Outputs

This section considers how the three advisory opinions adopted so far respond to the challenges 

described in the previous section. Even though two of the advisory opinions were formally 

adopted by unanimity, all three opinions reflect strong disagreements among judges (A), and 

the courts struggled to reach findings that were neither obvious nor dubious, be it in relation to 

137 Obligations of States in Respect of Climate Change, supra note 27, at para. 33.
138 See Michael A. Becker and Cecily Rose, ‘The Return of Not-Quite “Phantom Experts”?’, 
Verfassungsblog, 3 December 2024, available at https://verfassungsblog.de/the-icj-meets-with-
ipcc-scientists/;  Renatus  Otto  Franz  Derler,  ‘Experts  Fantômes at  the  ICJ’,  EJIL:Talk!,  2 
December 2024, available at https://www.ejiltalk.org/experts-fantomes-at-the-icj/.
139 COSIS (advisory opinion), supra note 25, at para. 33.
140 Climate Emergency and Human Rights, supra note 26, at paras. 8, 12.
141 Michael  Byers,  ‘Still  Agreeing  to  Disagree:  International  Security  and  Constructive 
Ambiguity’, 8 Journal on the Use of Force and International Law (2021) 91, at 114.
142 See Mayer, supra note 28, at 112; Bodansky, supra note 38, at 191.



the  sources  of  mitigation  obligations  (B),  the  content  of  these  obligations  (C),  or  the 

consequences of a breach of these obligations (D).

A. Disagreements Behind an Appearance of Unanimity

At first sight, the three advisory opinions seem to reflect strong agreement among members of 

the courts. Every single finding by ITLOS and the ICJ was adopted unanimously,143 and so 

were twelve of the 21 operative paragraphs of the IACtHR’s advisory opinion.144 While not 

unseen, unanimous advisory opinions are unusual:145 only four of the ICJ’s other 29 advisory 

opinions  were  adopted  in  their  entirety  by  unanimity.146 Judges  have  suggested  that  ‘the 

magnitude of the climate change crisis […] demanded a unified Court rendering […] its reply 

with the unanimous support of all judges’147 – a response that would be more ‘authoritative’.148 

Media reports and academic commentaries on the ICJ and ITLOS advisory opinions have often 

highlighted that they were adopted unanimously.149

However, this unanimity may appear surprising in cases that are both novel and complex, and 

in relation to which participants expressed very different views. Indeed, at closer sight, this 

unanimity appears somewhat artificial or manufactured, qualified as it is by multiple separate 

143 Obligations of States in Respect of Climate Change, supra note  27, at para.  457;  COSIS 
(advisory opinion), supra note 25, at para. 441.
144 Climate Emergency and Human Rights, supra note 26, section VII.
145 See Obligations of States in Respect of Climate Change, supra note 27, Declaration of Judge 
Tladi, at para. 2 (presenting the unanimous adoption of the ICJ’s advisory opinion as ‘a rarity 
in the history of the Court’s advisory jurisprudence’).
146 See ICJ,  Judgment No. 2867 of the Administrative Tribunal of the International Labour  
Organization  upon  a  Complaint  Filed  against  the  International  Fund  for  Agricultural  
Development, Advisory Opinion, 1 February 2012, ICJ Reports 2012, 10; ICJ, Applicability of  
Article VI, Section 22, of the Convention on the Privileges and Immunities of the United  
Nations, Advisory Opinion, 15 December 1989, ICJ Reports 1989, 177; ICJ, Applicability of  
the Obligation to Arbitrate under Section 21 of the United Nations Headquarters Agreement of  
26 June 1947, Advisory Opinion, 26 April 1988, ICJ Reports 1988, 12; ICJ, Voting Procedure 
on Questions relating to Reports and Petitions concerning the Territory of South West Africa, 
Advisory Opinion, 5 June 1955, ICJ Reports 1955, 67.
147 Obligations of States in Respect of Climate Change, supra note 27, Declaration of Judge 
Tladi, at para. 2.
148 Ibid., Separate Opinion of Judge Bhandari, at para. 1. See also  id., Joint Declaration of 
Judges Bhandari and Cleveland, at para. 2.
149 See e.g. ICJ, Obligations of States in Respect of Climate Change, Press Release No. 2025/36, 
‘The Court Gives its Advisory Opinion and Responds to the Questions Posed by the General 
Assembly’, 23 July 2025, at 1.



statements. Specifically, five statements are appended to ITLOS’s advisory opinion; eleven of 

the ICJ’s 15 members signed one or more of twelve opinions or declarations; and all seven 

members of the IACtHR announced that they would provide an individual opinion, either 

dissenting or concurring (one, by Judge Humberto Antonio Sierra Porto, is yet to be made 

publicly available at the time of writing).

For good or bad, courts achieved unanimous findings in part by avoiding more controversial 

issues or  using ambivalent  language.  The requests  to the ICJ and ITLOS contained only 

broad questions, and the IACtHR interpreted the multiple questions put to it as boiling down 

to three general questions.150 In addressing such open-ended questions, courts could exercise 

some discretion in deciding on what aspects of the questions to comment on and what aspects 

to set aside. As the next subsections will show, ITLOS and the ICJ largely limited their answers 

to uncontroversial observations – in essence, the highest common denominator with which 

their members could each feel comfortable, even when that meant providing only a vague, 

ambivalent opinion. In contrast, some aspects of the IACtHR’s advisory opinion provided more 

novel legal analysis – for instance recognising nature as a subject of rights and the jus cogens 

nature of the obligation of prevention of environmental harm – based on a thin majority.151

Indeed, several members of the ICJ lamented the Court’s superficial engagement with the 

questions put to it (whereas none suggested that the ICJ went too far). As Judge Yusuf pointed 

out, ‘[i]t is difficult to disagree’ with most findings of the ICJ’s advisory opinion because 

‘[t]hey simply restate well-known customary rules and principles of international law and the 

provisions of the climate change treaties’ and ‘describe in general terms the responsibility of 

States for internationally wrongful acts’.152 Judge Yusuf argued that the Court’s findings ‘fail 

to respond properly and adequately to the questions posed by the United Nations General 

Assembly’.153 Vice-President Sebutinde largely agreed with this assessment, arguing that the 

ICJ’s advisory opinion ‘does not  go far  enough in interpreting the full  scope of  the two 

questions put to it by the General Assembly’.154 Similarly, Judge Tomka criticised the Court’s 

‘[o]racular pronouncements’, which may ‘have helped the Court reach a unanimous Opinion’, 

150 Climate Emergency and Human Rights, supra note 26, at paras. 27–28.
151 Ibid., section VII(7)-(8).
152 Obligations of States in Respect of Climate Change, supra note  27, Separate Opinion of 
Judge Yusuf, at para. 1.
153 Ibid.
154 Ibid., Separate Opinion of Vice-President Sebutinde, at para. 1.



but ‘come […] at a cost’.155 And Judge Aurescu denounced an opinion that is ‘excessively and 

unnecessarily cautious and minimalist’ on some issues.156

B. The Sources of Mitigation Obligations

A central finding in each of the three advisory opinions is a clear and authoritative rejection of 

the ‘lex specialis’ argument and a confirmation that climate treaties are not the only source of  

international law obligations on the mitigation of climate change. Thus, ITLOS held that 

anthropogenic GHG emissions ‘constitute pollution of the marine environment’ for the purpose 

of UNCLOS157 and, accordingly, that States have obligations to ‘take all necessary measures to 

prevent,  reduce and control’ such emissions  under  article  194(1)  and other  provisions  of 

UNCLOS.158 The IACtHR interpreted States’ human rights obligations as requiring them to 

mitigate climate change; in particular, it held that the obligation to ‘guarantee rights’ requires 

States to ‘counteract the human causes of climate change’.159 And the ICJ found that ‘customary 

international law sets forth obligations for States to ensure the protection of the climate system 

and other parts of the environment from anthropogenic greenhouse gas emissions’, including 

‘a duty to prevent significant harm to the environment’ and ‘a duty to co-operate with each 

other in good faith to prevent significant harm to the climate system’.160 Each of these findings 

was adopted unanimously, without reservation.

These findings were unsurprising. They merely confirmed the views of previous judicial161 and 

expert162 authorities. Some States argued that climate treaties precluded the application of 

obligations from other sources of international law,163 but this thesis had only received marginal 

support in the academic literature.164 And while more scholars had raised questions about the 

155 Ibid., Declaration of Judge Tomka, at para. 11.
156 Ibid., Separate Opinion of Judge Aurescu, at para. 1.
157 COSIS (advisory opinion), supra note 25, at para. 441(3)(a).
158 Ibid., at para. 441(3)(b).
159 Climate Emergency and Human Rights, supra note 26, section VII, at para. 3.
160 Obligations of States in Respect of Climate Change, supra note 27, at para. 457(3)(B).
161 See e.g. Urgenda, supra note 17; KlimaSeniorinnen, supra note 24.
162 See e.g. International Law Association, ‘Resolution 2/2014: Declaration of Legal Principles 
Relating to Climate Change’, 76 International Law Association Reports of Conferences (2014) 
21; International Law Commission, ‘Draft Guidelines on the Protection of the Atmosphere’, 
UN Doc. A/76/10, 2021, 9, at guideline 9; Mayer, supra note 30, 118–119.
163 See Obligations of States in Respect of Climate Change, supra note 27, at para. 162.
164 Alexander Zahar, ‘The Nature of Climate Law’, 35 Journal of Environmental Law (JEL) 
(2023) 295, at 303. But see Benoit Mayer, ‘The Applicability of the Principle of Prevention to 



relevance of international human rights law as the source of an obligation to mitigate climate 

change,165 it would have been surprising for the IACtHR or the ICJ to depart from the views of 

the ECtHR166 and most UN human rights treaty bodies167 on the subject.

Yet saying that two or more sources of obligations apply to the same subject-matter raises 

difficult  questions  about  the  relationships  between  these  obligations.  For  instance,  does 

compliance with climate treaties demonstrate compliance with obligations on climate change 

mitigation arising under customary international law, or do human rights treaties require full 

compliance  with  climate  change  mitigation  obligations  arising  from  climate  treaties  or 

customary international law? The principle of systemic integration reflects the need to interpret 

a rule of international law in the light of other relevant rules of international law applicable to  

the same States,168 but it may not justify the ‘incorporation’ of the referential rule within the 

rule being interpreted.169

The courts did not provide a consistent answer to these questions. ITLOS stated that it did ‘not 

consider’ that the obligation under article 194(1) of UNCLOS ‘would be satisfied simply by 

complying with the obligations and commitments under the Paris Agreement’.170 Similarly, the 

IACtHR asserted that compliance with climate treaties is ‘a minimum starting point’ for States 

to comply with climate change mitigation obligations under human rights law.171 In contrast, 

the ICJ was more elusive, repeating numerous times that various relevant rules ‘inform’ one 

another.172 It suggested that a State’s compliance with climate treaties ‘suggests that this State 

Climate Change: A Response to Zahar’, 5 Climate Law (2015) 15–20.
165 See Alan Boyle, ‘Climate Change, the Paris Agreement and Human Rights’, 67 ICLQ (2018) 
759;  Benoit  Mayer,  ‘Climate  Change  Mitigation  as  an  Obligation  Under  Human  Rights 
Treaties?’, 115 AJIL (2021) 409; Alexander Zahar, ‘The Limits of Human Rights Law: A Reply 
to Corina Heri’, 33 European Journal of International Law (EJIL) (2022) 953; George Letsas, 
‘The  European Court’s  Legitimacy After  KlimaSeniorinnen’,  5  European Convention  on  
Human Rights Law Review (2024) 444.
166 See KlimaSeniorinnen, supra note 24.
167 See Committee on the Elimination of Discrimination Against Women et al., Statement on 
Human Rights and Climate Change, 16 September 2019.
168 Art. 31(3)(c) Vienna Convention on the Law of Treaties 1969, 1155 UNTS 331.
169 Alexander Orakhelashvili, ‘Restrictive Interpretation of Human Rights Treaties in the Recent 
Jurisprudence of the European Court of Human Rights’ 14 EJIL (2003) 529, at 537; Richard 
Gardiner, Treaty Interpretation (2d ed., 2015), at 320; Mayer, supra note 165, at 444.
170 COSIS (advisory opinion), supra note 25, at para. 223.
171 Climate Emergency and Human Rights, supra note 26, at para. 326.
172 Obligations of States in Respect of Climate Change, supra note 27, at paras. 164, 261, 335, 
354, and 404.



substantially complies with’ its relevant customary international law obligations,173 but the 

word ‘substantially’ reflects disagreements among members of the court.174 The Court also 

found compliance with climate treaties is ‘not necessarily sufficient’ to ensure compliance with 

article 194(1) of UNCLOS175 – a double negation that introduces a similar ambiguity.

C. The Content of Mitigation Obligations

While  the  courts’ findings  on applicable  law were predictable,  their  interpretation of  the 

substance of climate treaties raises more concerns. The three advisory opinions interpreted 

climate treaties,  in particular the Paris Agreement,  but they often failed to appreciate the 

ambiguities that drafters had intentionally embedded in these treaties. For instance, the ICJ 

held that Article 4(3) of the Paris Agreement176 creates legal obligations of ‘progression’ and 

‘highest possible ambition’,177 thus giving little weight to the drafters’ deliberate use of the 

auxiliary  ‘will’ rather  than  ‘shall’.178 Further,  the  ICJ  asserted  that  the  Paris  Agreement 

‘contains provisions requiring developed States parties to provide support – in the form of 

financial resources (see Article 9), technology transfer (see Article 10) and capacity building 

actions (see Article 11) – to developing State parties’.179 Yet the text of Articles 10 and 11 

attributes  no  such  obligation  to  developed  States.  Article  10  requires  (all)  ‘Parties’ to 

‘strengthen cooperative action on technology development and transfer’,180 while Article 11 

provides that ‘[c]apacity-building activities shall be enhanced through appropriate institutional 

arrangements’.181 

173 Ibid., at para. 314.
174 See  ibid.,  Declaration  of  Judge  Nolte,  at  para.  11;  id.,  Joint  Declaration  of  Judges 
Charlesworth, Brant, Cleveland and Aurescu, at para. 5.
175 Obligations of States in Respect of Climate Change, supra note 27, at para. 347.
176 Art. 4(3), Paris Agreement,  supra note 9 (‘Each Party’s successive nationally determined 
contribution will represent a progression beyond the Party’s then current nationally determined 
contribution and reflect its highest possible ambition…’).
177 Obligations of States in Respect of Climate Change, supra note 27, at paras. 241–242.
178 See Daniel Bodansky and Susan Biniaz, ‘The ICJ’s Advisory Opinion on Climate Change: 
Does  It  Throw a  Wrench  into  the  Negotiator’s  Toolbox  of  Diplomatic  Problem-Solving 
Techniques?’,  EJIL:Talk!,  23  September  2025,  https://www.ejiltalk.org/the-icjs-advisory-
opinion-on-climate-change-does-it-throw-a-wrench-into-the-negotiators-toolbox-of-
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179 Obligations of States in Respect of Climate Change, supra note 27, at para. 227. See also id., 
at paras. 266–267.
180 Art. 10(2), Paris Agreement, supra note 9.
181 Art. 11(5), ibid.



The  courts  stated  the  obvious  when  noting  that  the  content  of  a  State’s  obligation  is 

differentiated, as reflected in climate treaties, under the principle of ‘common but differentiated 

responsibilities  and  respective  capabilities’.182 Yet  they  only  provided  an  overly  general 

description of what this principle entails or, more generally, how obligations are differentiated. 

ITLOS observed that ‘the scope of the measures’ required from a State ‘may differ between 

developed  States  and  developing  States’,  although  ‘[a]ll  States  must  make  mitigation 

efforts’.183 The IACtHR noted that ‘the scale of each State’s mitigation should be determined 

based on:  (i)  its  current  and historical  cumulative contribution to  climate change;  (ii)  its  

capacity to contribute to mitigation measures and, finally, (iii) its actual circumstances’.184 The 

ICJ suggested that States are on a ‘spectrum’ based on their responsibility for causing climate 

change and their capacity to address it185 (although even this statement was criticised by a 

member of the Court).186 The advisory opinions thus merely took stock of what States had 

already agreed upon187 and (rightly) did not seek to determine precisely how these various 

considerations should be weighed or what burden-sharing formula should be used to determine 

a State’s fair share in global efforts.

Overall, the courts provided little clarity as to the content of States’ treaty commitments on 

climate change mitigation. The ICJ’s formal finding that ‘States parties to the Kyoto Protocol 

must comply with applicable provisions of the Protocol’188 is merely a truism. The Court did 

not identify any substantive obligations arising under the Kyoto Protocol beyond the end of the 

second commitment period in 2020.189 With regard to the Paris Agreement, the ICJ found that 

Parties must adopt NDCs that are ‘capable of achieving the temperature goal of limiting global 

warming to 1.5°C above pre-industrial levels’,190 a questionable finding given the absence of 

any treaty provision to this effect.191 However, the Court did not specify how the capacity of an 

182 COSIS  (advisory opinion),  supra  note  25,  at  paras.  227–229;  Climate Emergency and 
Human Rights, supra note 26, at para. 327; Obligations of States in Respect of Climate Change, 
supra note 27, at paras. 148–151, 247, 290–292.
183 COSIS (advisory opinion), supra note 25, at para. 229.
184 Climate Emergency and Human Rights, supra note 26, at para. 327.
185 Obligations of States in Respect of Climate Change, supra note 27, at para. 150.
186 See ibid., Separate Opinion of Judge Xue, at paras. 62–64 (interpreting the Paris Agreement 
as maintaining a strict bifurcation between developed and developing States).
187 See Art. 3(1) UNFCCC, supra note 7; Art. 4(2) Paris Agreement, supra note 9.
188 Obligations of States in Respect of Climate Change, supra note 27, at para. 457(3)A(d).
189 See ibid., at para. 221.
190 Ibid., at para. 457(3)A(f)
191 See Bodansky and Biniaz,  supra note  38; Benoit Mayer, ‘Temperature Targets and State 
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individual NDC to achieve this collective goal can be assessed. Similarly, ITLOS alluded to 

some (unspecified) ‘relevant factors’ to be ‘considered’ along with the 1.5°C goal ‘and weighed 

together with the best available science’ to determine what mitigation action can be required 

from a State.192 The ICJ’s above-mentioned finding that Article 4(3) of the Paris Agreement 

creates legal  obligations of ‘progression’ and ‘highest  possible ambition’193 raises similar, 

unanswered questions as to what ‘progression’ and ‘highest possible ambition’ actually mean, 

and how compliance with these standards can be assessed.194

The  courts  also  reached  few  definitive  conclusions  regarding  the  content  of  mitigation 

obligations under sources of international law other than climate treaties. Asserting that these 

obligations impose a standard of due diligence that is ‘stringent’,195 ‘even more stringent’,196 or 

‘enhanced’197 says little  as to what,  precisely,  is  required from States or how, concretely, 

compliance with these obligations is to be assessed. The three courts only stated the obvious 

when they signalled that  general  obligations  to  mitigate  climate change require  States  to 

cooperate198 – States have clearly and prominently recognised as much for decades199 – but 

hesitated  to  determine,  for  instance,  whether  this  implies  that  States  must  ratify  climate 

treaties.200

The courts struggled to go beyond these generalities. The ICJ applied the customary obligations 

of notification and consultation (which it had previously identified in cases of transboundary 

192 COSIS (advisory opinion), supra note 25, at para. 212.
193 Obligations of States in Respect of Climate Change, supra note 27, at paras. 241–242.
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Change  Mitigation  under  Nationally  Determined  Contributions’,  23  International  
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(2024) 285.
195 COSIS (advisory opinion), supra note 25, at paras. 241, 243, 248, 398–400, 441; Obligations 
of States in Respect of Climate Change, supra note 27, at para. 138.
196 COSIS (advisory opinion), supra note 25, at paras. 220, 248, 256, 258.
197 Climate Emergency and Human Rights, supra note 26, at para. 233.
198 COSIS  (advisory opinion),  supra  note  25, at para.  299;  Climate Emergency and Human 
Rights, supra note 26, at para. 125; Obligations of States in Respect of Climate Change, supra 
note 27, at paras. 215, 302.
199 Preamble para. 6 UNFCCC, supra note 7; Preamble para. 5 Paris Agreement, supra note 9. 
200 COSIS (advisory opinion), supra note 25, at paras. 307, 311; Climate Emergency and Human 
Rights, supra note 26, at paras. 264–265; Obligations of States in Respect of Climate Change, 
supra  note  27,  at  paras.  304,  315;  id., Joint  Declaration  of  Judges  Charlesworth,  Brant, 
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environmental harm) to climate change but it did not explain who should be notified and 

consulted, when, or how, in relation to a global, cumulative environmental issue.201 All three 

courts suggested that States may be required to use environmental impact assessment as a tool 

for climate change mitigation202 while acknowledging – but failing to address – the difficulties 

this raises regarding the scope of the requirement203 and the cumulative nature of the impact of 

GHG emissions.204 The courts also pointed out the need to address GHG emissions in specific 

sectors (in particular the fossil fuel sector)205 but, for instance, did not determine whether any 

activity (e.g. new thermal coal mining projects) was incompatible with general mitigation 

obligations.206

D. The Consequences of a Breach of Mitigation Obligations

The ICJ’s advisory opinion was the only one to discuss the legal consequences of a breach of 

mitigation obligations under the law of State responsibility,207 in response to a specific question 

put by the UN General Assembly.208 While the Court allocated 292 paragraphs to answering 

the UN General Assembly’s first question, its treatment of the second question was confined to 

just 52 paragraphs. The Court held that responsibility for the breach of an obligation to mitigate 

climate change would be determined by ‘well-established rules on State responsibility under 

customary international law’,209 referring specifically to the Draft Articles of the International 

201 Obligations of States in Respect of Climate Change, supra note 27, at para. 299.
202 COSIS  (advisory opinion),  supra  note  25, at para.  367;  Climate Emergency and Human 
Rights, supra note 26, at para. 359; Obligations of States in Respect of Climate Change, supra 
note 27, at para. 298.
203 Climate Emergency and Human Rights, supra note 26, at para. 359 (‘almost all activities 
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204 Obligations of States in Respect of Climate Change, supra note 27, at para. 298 (‘The Court 
is of the view that the risks posed by climate change have certain features that may affect the 
appropriateness of certain forms of environmental risk assessment’). See also COSIS (advisory 
opinion), supra note 25, at para. 365.
205 Climate Emergency and Human Rights, supra note 26, at paras. 337, 353; Obligations of  
States in Respect of Climate Change, supra note 27, at para. 427.
206 But see COSIS (advisory opinion), supra note 25, Declaration of Judge Pawlak, at para. 3; 
Obligations of States in Respect of Climate Change, supra note 27, Separate Opinion of Judge 
Yusuf, at para. 40; id., Joint Declaration of Judges Bhandari and Cleveland, at para. 4.
207 See COSIS (advisory opinion),  supra note 25, at para.  148 (deciding to ‘confine itself to 
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208 UNGA Res. 77/276, 29 March 2023, question (b).
209 Obligations of States in Respect of Climate Change, supra note 27, at para. 420.



Law Commission on State Responsibility. The Court described these general rules but said 

little about how they could be applied in relation to climate change.

However, applying the law of State responsibility to climate change raises numerous complex 

issues. For instance, is there a sufficient causal link between the failure of a State to mitigate 

climate change and any harm to an individual or State to create a right to reparation – or is the 

harm just too diffuse and remote to be considered as a legal injury? To whom is the obligation 

of reparation owed in the case of a breach of an obligation to mitigate climate change? If  

compensation is due, who should receive it? How do the rules on reparation address the fact 

that most adverse consequences of today’s GHG emissions will affect future generations?

The ICJ hinted at some of these issues210 but made very little attempt to address them. Oddly, 

while the English version of the Advisory Opinion takes no position on the possibility of 

identifying a causal link, the French version implies that establishing this link is possible.211 

Overall, the ICJ expressed confidence that, ‘in principle’, the law on State responsibility is  

‘capable’212 and ‘flexible enough’213 to apply to climate change. As Judge Nolte observed, ‘the 

Court  has  described  applicable  rules  of  State  responsibility  in  the  abstract  and  has  not 

elaborated much on the possible legal limits of and difficulties for climate change-related 

claims’.214 Judge Nolte added that the Court could have more clearly recognized the ‘limits and 

difficulties’ of applying the law of State responsibility to climate change ‘at least with respect  

to claims for compensation for climate change-related harm’.215

V. The Outcomes

This last section considers the potential outcomes of the advisory opinions. One clear outcome 

is that these judicial pronouncements confirm that climate treaties are not the only source of 

210 See e.g. Obligations of States in Respect of Climate Change, supra note 27, at paras. 429, 
430, 454.
211 Obligations of States in Respect of Climate Change, supra note 27, at para. 438 (compared 
‘this does not mean that the identification of a causal link is impossible’ with ‘le lien … n’est  
cependant pas impossible  à établir’). See also  id.,  Declaration of Judge Nolte, at para. 27 
(appearing sceptical of the possibility of establishing this causal link); id., Separate Opinion of 
Judge Yusuf, at paras. 36–37 (suggesting the possibility of establishing this link in some cases).
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obligations on climate change mitigation. As noted above, each of the three advisory opinions 

has identified sources of international law obligations on climate change mitigation other than 

climate  treaties,  thus  confirming  prior  judicial  decisions  and  academic  findings.216 These 

advisory opinions may help to change the focus in political and academic discussions on 

climate change, which remains to date largely focused on treaty negotiations.

Beyond this, however, the advisory opinions say little about the content of the relevant rules of 

international law. The courts’ attempts to interpret provisions of climate treaties that Parties 

had intentionally kept ambiguous led to dubious findings, for instance regarding the legal force 

of the standards of ‘progression’ and ‘highest possible ambition’ under article 4(3) of the Paris 

Agreement.217 Beyond climate treaties, the three courts gave little indication as to the content 

of mitigation obligations, other than highlighting their stringency.218 The advisory opinions 

provide no clear benchmarks, criteria, or methods to determine what, concretely, a specific 

State is required to do to comply with its mitigation obligations.

As such, it is difficult to assess how these advisory opinions will affect State conduct and,  

ultimately,  global  efforts  on  climate  change  mitigation.  These  widely  reported  judicial 

pronouncements could certainly contribute to raising awareness, but a lack of awareness is not 

the primary obstacle holding back global efforts on climate change mitigation. States did not 

wait for the advisory opinions to recognize the urgency of enhancing efforts to mitigate climate 

change.219 Rather than a lack of awareness, one of the main impediments to global efforts on 

climate change mitigation appears to be fundamental disagreement about the way in which 

global efforts should be distributed among States. In addressing this issue, all three advisory 

opinions identify the principle of ‘common but differentiated responsibilities and respective 

capabilities’,220 but they do not – and could not – determine what burden-sharing formula it 

implies. International courts and tribunals lack the legitimacy, or at least the authority, to 

impose any particular conception of differentiation on States.

216 See above, section IV.B.
217 See above, section IV.C.
218 See above, references in notes 194–196.
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Another impediment to global cooperation on climate change mitigation is a lack of political 

will. In this regard, some may hope that the advisory opinions will prompt States to agree to  

more ambitious mitigation action. Advocates viewed the thirtieth session of the Conference of 

the Parties to the UNFCCC (COP30) held in Belém in November 2025 as ‘the first chance to 

translate the content of the ICJ advisory opinion into concrete measures to advance climate 

diplomacy’.221 Yet the Parties could not agree on any reference to the advisory opinions in 

decisions adopted at this conference.222 There is no evidence that the advisory opinions have 

prompted States to take more ambitious action than they would have otherwise, nor is there 

any reason to believe that they will have such an effect in the future.

Several factors may affect the effectiveness of the advisory opinions. Their non-binding nature 

probably does not make any significant difference given the lack of enforcement mechanisms. 

Whether binding or not, compliance with international court decisions is unsystematic and 

depends heavily on social and political processes on the domestic and international planes. 

Compliance seems less likely when judicial pronouncements require States to act against what 

they view as their vested interests, yet complying with advisory opinions on climate change 

would require expansive policies and measures that States have long been reluctant to take. 

Overall, to the extent that compliance relies on reputational incentives, these incentives are 

stronger ‘when the obligation is clear and the violation is unambiguous’.223 As the climate 

advisory opinions define no clear benchmarks, criteria, or methods to determine compliance, 
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most States could simply argue that they are complying with (their interpretation of) these 

advisory opinions without undertaking additional efforts.224

Rather than an end in themselves, these advisory opinions could potentially contribute to a 

broader theory of change. Specifically, they could lead to international contentious cases,225 

although ensuring the implementation of these decisions would face similar hurdles.226 They 

could also prompt further strategic climate litigation before domestic courts in some countries. 

Yet, here again, the road to actual policy impact appears tortuous. Strategic climate litigation 

tends to be limited to a few (mostly Western European) countries;227 even there, courtroom 

victories do not necessarily translate into actual mitigation outcomes – Urgenda, one of the 

most prominent cases, likely caused a slight net increase in global GHG emissions.228

VI. Conclusion

The IACtHR, ITLOS, and the ICJ have given advisory opinions on climate change in 2024 and 

2025, and, in 2025, the ACtHPR has been requested to give a fourth advisory opinion. These 

advisory  opinions  are  not  ordinary  judicial  pronouncements.  They  attract  hundreds  of 

participants, producing tens of thousands of pages of written submissions, thus raising unique 

practical  challenges.  They  involve  extremely  high  stakes,  essentially  asking  international 

courts and tribunals to opine on national development models, with major economic, social, 

political, and geopolitical implications. But they also raise extremely complex legal issues, 

including  questions  about  the  meaning  of  sovereignty  in  a  world  that  is  increasingly 

interconnected, the way obligations from different sources of international law interact when 

224 Bodansky, supra note 142, at 189.
225 See  Rozemarijn  J.  Roland  Holst,  ‘Taking  the  Current  When  It  Serves:  Prospects  and 
Challenges for an ITLOS Advisory Opinion on Oceans and Climate Change’, 32  RECIEL 
(2022) 217, at 225.
226 On  Switzerland’s  unenthusiastic  implementation  of  the  ECtHR’s  decision  in  Verein 
KlimaSeniorinnen, see Annalisa Savaresi, ‘Verein KlimaSeniorinnen Schweiz and Others v 
Switzerland: Making Climate Change Litigation History’, 34  RECIEL  (2025) 279, at 286; 
Corina  Heri,  Charlotte  E.  Blattner,  and Tobias  Cadalbert,  ‘Another  Brick  in  the  Wall  of 
KlimaSeniorinnen:  The  Committee  of  Ministers’ September  2025  Monitoring  Decision’, 
EJIL:Talk!, 6 October 2025, available at https://www.ejiltalk.org/another-brick-in-the-wall-of-
klimaseniorinnen-the-committee-of-ministers-september-2025-monitoring-decision/.
227 See above note 17.
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they  apply  to  the  same subject-matter,  and  the  content  of  the  standard  of  due  diligence 

applicable in relation to general obligations on climate change mitigation.

The three advisory opinions confirm clearly and authoritatively the widely shared view that 

climate treaties do not preclude the application of obligations on climate change mitigation 

arising from other sources of international law, which may include customary international law, 

multilateral environmental agreements, and human rights treaties. Yet they also leave many 

questions open as to the content of these obligations from other sources, other than suggesting 

that these obligations impose a ‘stringent’ due diligence standard on States. To the extent that 

some of these advisory opinions venture further – for instance, when the ICJ seeks to interpret 

ambiguous provisions of the Paris Agreement – their conclusions are more questionable and, 

at times, poorly justified. All in all, it appears difficult for the courts to say anything that is 

neither obvious nor dubious in response to the fundamental issues raised by the requests for 

advisory opinions.

These observations about the advisory opinions on climate change raise broader questions 

about the advisory role of courts. Can advisory proceedings really focus on questions requiring 

the mapping of an entire area of law, that is, questions on which entire books could be written, 

or do questions need to be more focused to ensure that the case remains manageable? Are courts 

punching above their weight when seeking to determine the content of States’ obligations on 

climate change mitigation – are they running the risk of taking decisions that have no prospects 

of being implemented, and which would achieve no result other than eroding courts’ authority 

and  international  institutions’ credibility?  Is  it  likely,  plausible,  or  even  possible  for  the 

advisory opinions of international courts and tribunals to play a useful role in addressing 

complex, protracted, high-stakes geopolitical issues such as climate change? These unresolved 

questions  suggest  that  the  contribution of  international  advisory opinions  to  international 

responses to  climate change remains contingent,  their  ultimate significance dependent  on 

factors that extend well beyond doctrinal coherence alone.


