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ABSTRACT

Climate change is one of the greatest threats to human welfare and national interests. Through three
decades of intense negotiations, States have committed to cooperate to mitigate climate change and
promote adaptation to its inevitable impacts. States have not recognized climate change as a human
security threat, but they have debated the role that the UN Security Council could play in addressing
climate change as well as the relevance of international human rights law both in requiring and
constraining climate action. Human security may provide an innovative framework to conceptualize
international cooperation on climate change in a more comprehensive and persuasive way than either
national security or human rights, but this framework should come along with a recognition of the

broader impacts of climate change on ecosystems and future generations.
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1. INTRODUCTION

Along with mass atrocities, climate change might be one of the issues most intuitively associated with
human security. The Intergovernmental Panel on Climate Change (IPCC), an expert organization aimed
at assessing the science on the topic, has concluded that ‘[hJuman influence on the climate system is
clear’! and is ‘extremely likely to have been the dominant cause of the observed warming since the
mid-20th century.’*> Greenhouse gases (GHGs) emitted by human societies for several centuries, but in
vastly increasing quantities in recent decades, are trapping additional heat within the Earth’s
atmosphere, with far-reaching and potentially catastrophic consequences for multiple physical,

biological and social systems.

The adoption of the United Nations Framework Convention on Climate Change (UNFCCC) in 1992°
marks the beginning of expansive international efforts to fight climate change. These efforts fall mainly

within one of two categories of climate action. On the one hand, States have sought to mitigate climate

! Rajendra K. Pachauri and others, Climate change 2014: Synthesis Report (IPCC 2014), at 2.

*Tbid, at 4.

3 United Nations Framework Convention on Climate Change (adopted 9 May 1992, entered into force 21 March
1994) 1771 UNTS 107.



change by limiting sources of GHG emissions (e.g. coal plants) and enhancing sinks and reservoirs of
GHGs (e.g. forests). On the other hand, States have also sought to promote adaptation to climate change
in order to reduce its impacts on societies and ecosystems, for instance by improving responses to
sudden disasters and slow-onset environmental changes and by enhancing the resilience of societies
and ecosystems to such phenomena. These efforts, however, have been insufficient: States* and
observers® largely agree, in particular, that current efforts on climate change mitigation are falling short

of what would be needed to avoid dangerous impacts.

To determine what climate action should consist in, one first needs to determine what is its aim. In fact,
climate change can be viewed through various lenses, for instance as an ecological, social, and justice
issue, or as all of the above. From a traditional public international law perspective, climate change is
naturally approached as adverse impacts on sovereign rights (e.g. loss of territory caused by sea-level
rise) caused by States’ conduct (e.g. their failure to exercise due diligence by regulating GHG
emissions), raising potential questions of State responsibility if the breach of an existing obligation can
be demonstrated. A related State-centric approach to climate change characterizes it as a threat to
national security, with far-reaching implications for instance regarding the role of institutions such as
the UN Security Council. Other stakeholders have increasingly thought to frame climate change as
primarily a human rights issue — a threat to the effective enjoyment of human rights — thus suggesting

that human rights institutions may have a role to play in the implementation of climate action.

No climate treaty or decision of their Parties has characterized climate change as a human security issue,
and the author is not aware of any debate on such a framing.® Human security is essentially a catchphrase
or ‘slogan’ that conveys an attempt to bring together the urgency associated with national security
discourses with a focus on individuals’ rights and welfare. The promise of this catchphrase is to
reconceive sovereignty not as an end, but as a tool to protect individuals. Thus, conceiving climate
change as a threat to human security suggests at the same time a prioritization of climate change and a

focus on affected individuals.

The framing of climate change as a human security issue is a political argument rather than a scholarly
argument — it is an argument that seeks to persuade rather than to develop knowledge. Scholars need
to approach this argument critically in order to inform the political debate. In this view, this chapter

suggests that, despite its promise to bring together the best of national security and human rights,

4 See e.g. UNFCCC Decision 1/CP.21 (2015) recitals 10-12 and para. 17, in UN Doc. FCCC/CP/2015/10/Add.1.
* See e.g. UNEP, Emissions Gap Report 2020 (2020).

® The IPCC’s Fifth Assessment Report included a chapter on ‘human security’. See W. Neil Adger et al., ‘Human
Security’ in Christopher B Field and others (eds), Climate Change 2014: Impacts, Adaptation, and Vulnerability,
Part A: Global and Sectoral Aspects. The Working Group II Contribution to the Fifth Assessment Report of the
Intergovernmental Panel on Climate Change (CUP 2014) 755.



framing climate change as a human security issue may be missing the broader picture. Climate change,
it is argued, is not just a threat to States or to individuals, but also to societies, future generations and
ecosystems; it is a comprehensive issue that traditional concepts such as national security, human rights,
or indeed human security fail to encompass in its entirety. Framing climate change as a human security
threat may lead to a potent political argument, but it may also lead to reductionist perspectives,

providing an incomplete or even misleading picture of the rationale for climate action.

The chapter is organized as follows. Section 2 provides a brief overview of the international law on
climate change has it has developed so far. Sections 3 and 4 recount and discuss attempts to frame
climate change as, respectively, a national security threat and a human rights issue. Building on this

analysis, section 5 explores the implications of framing climate change as a human security threat.

2. THE INTERNATIONAL LAW ON CLIMATE CHANGE

International law addresses climate change mainly in two ways, seeking respectively to mitigate climate
change and to adapt to its impacts. Climate change mitigation and adaptation are complementary goal:
adaptation is a necessary response to impacts that are already taking place, but mitigation is essential to

avoid impacts that adaptation could not manage.

2.1. Climate change mitigation

States have an obligation to exercise due diligence within their territory and to regulate activities
affecting the rights of other States.” Accordingly, the International Court of Justice (ICJ) has identified
a ‘general obligation of States to ensure that activities within their jurisdiction and control respect the
environment of other States or of areas beyond national control’.® This customary obligation has
generally been applied in contentious cases where the activity conducted in one State was harming the
environment of a neighbouring States, but there is no conceptual reason to exclude the application of

this general obligation when the activity causes harm to the global environment, such as climate

7 Corfu Channel (UK v. Albania) (Judgment) [1949] ICJ Rep. 4, at 22.

® Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep. 226, para. 29. See also
Declaration of the UN Conference on the Human Environment (16 June 1972) UN Doc. A/Conf.48/14/Rev.1,
(1972) 11 ILM 1416 (Stockholm Declaration), Principle 21; Rio Declaration on Environment and Development,
UN Doc. A/CONF.151/26 (vol I) 31 ILM 874 (1992), Principle 2.

% See e.g. Trail Smelter Case (United States v Canada) (Awards) (1938 and 1941) 3 RIAA 1905, at 1965; Pulp
Mills on the River Uruguay (Argentina v Uruguay) (Judgment) [2010] ICJ Rep 14, para. 101; Certain Activities
Carried Out by Nicaragua in the Border Area (Costa Rica v Nicaragua) and Construction of a Road in Costa
Rica along the San Juan River (Nicaragua v Costa Rica) (Judgment) [2015] ICJ Rep 665, para. 104.



change,'® and its applicability in contentious cases based on the concept of an erga omnes obligation," as
long as the consequences of such global environmental harm also affect sovereign States. Thus, the
UNFCCC is one of three treaties that highlight the relevance of this obligation in relation to global
environmental harm." On the other hand, it is particularly challenging to determine what precisely this
general obligation means for a particular State at a particular time because customary international law

provides no specific benchmark to assess a State’s compliance with this general obligation."

Climate treaties define more specific obligations on climate change mitigation even though they are yet
to create a comprehensive regime effectively ‘solving’ the issue. The 1992 UNFCCC adopts a vague
and ambiguous ‘ultimate objective’ of preventing ‘dangerous anthropogenic interference with the
climate system’."* With little more clarity, it recognizes that States’ obligations with regard to climate
change are to be interpreted ‘on the basis of equity and in accordance with their common but
differentiated responsibilities and respective capabilities.”"> Accordingly, the developed country Parties,
in particular those listed in Annex I of the Convention, accept to ‘take the lead in combating climate
change and the adverse effects thereof.”'® All Parties commit to adopt and implement ‘national ...
s 17

programmes containing measures to mitigate climate change’,"” and developed country Parties assume

an obligation to provide financial and technical support to developing country Parties.'®

The Kyoto Protocol was adopted in 1997 with the aim of specifying the commitments of Annex I Parties
on climate change mitigation. During a first commitment period running from 2008 to 2012, each of
these Parties accepted to limit or reduce their emissions by a percentage of their 1990 emissions." To

reflect various national circumstances, Parties’ quantified emission limitation and reduction

19 See in particular Nuclear Tests (New Zealand v. France) (Interim Protection Order of 22 June 1973) [1973] ICJ
Rep. 135, paras. 23(a)-(b). See discussion in Alexander Zahar, ‘The Contested Core of Climate Law’ (2018) 8
Climate Law 244; Benoit Mayer, ‘The Place of Customary Norms in Climate Law: A Reply to Zahar’ (2018) 8
Climate Law 261.

' On the concept of erga omnes obligation, see generally Barcelona Traction, Light and Power Company, Limited
(Belgium v Spain) (Judgment) [1970] ICJ Rep 3, para. 33; Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (The Gambia v Myanmar) (Request for the Indication of Provisional
Measures: Order) 23 January 2020 (unpublished), para. 41. On the existence of erga omnes obligations in relation
to the protect of the environment, see ITLOS, Responsibilities and Obligations of States with respect to Activities
in the Area (Advisory Opinion) [2011] ITLOS Reports 10, para. 180.

12 See UNFCCC (n 3) recital 9. See also Vienna Convention for the Protection of the Ozone Layer (adopted 22
March 1985, entered into force 22 September 1988) 1513 UNTS 293, recital 3; Convention on Biological
Diversity (adopted 5 June 1992, entered into force 29 December 1993) 1760 UNTS 79, art. 3.

13 See discussion in Benoit Mayer, ‘Interpreting States’ General Obligations on Climate Change Mitigation: A
Methodological Review’ (2019) 28 Review of European, Comparative & International Environmental Law 107.

Y UNFCCC (n 3) art. 2.

15 Ibid, art. 3(1).

16 Ibid.

17 Ibid, art. 4(1)(b). See also art. 4(2)(a)-(b).

18 Ibid, art. 4(3).

19 Kyoto Protocol to the UNFCCC (adopted 11 December 1997, entered into force 16 February 2005) 2303 UNTS
162, art. 3(1).



commitments vary from 92 to 110 percent of the 1990 baseline.” The achievements of the Kyoto
Protocol were largely viewed as insufficient. The limited reduction in developed country Parties’
emissions represented only a fraction of the concomitant increase in emissions in emerging economies.
The United States — then the largest GHG emitter — did not participate to the Kyoto Protocol, and

Canada withdrew before the end of the commitment period.

The Parties to the UNFCCC continued negotiations towards further commitments on climate change
mitigation. The 2007 Bali Action Plan recognized the need for ‘deep cuts in global emissions’ and
decided to launch a new threat of negotiations on long-term cooperative action under the UNFCCC.*
The Copenhagen Accord of 2009 outlined a political agreement formalized the following year in
Cancun. While the Kyoto Protocol only applied to developed country Parties, the Copenhagen Accord
and the Cancun Agreements endorsed mitigation commitments from every State. They relied on a new,
‘bottom-up’ approach, whereby each Party was invited to determine its own mitigation target for 2020,
by contrast to the ‘top-down’ approach of the Kyoto negotiations were quantified emission limitation
and reduction commitments had been negotiated and integrated in an Annex of the treaty. Developed
country Parties were to communicate ‘quantified economy-wide emission reduction targets’, while
developing country Parties were to adopt less specific ‘nationally appropriate mitigation actions’.*
Meanwhile, some Annex I Parties participated in a second commitment period (from 2013 to 2020)
under the Kyoto Protocol as amended by the Doha Amendment, thus situating their Cancun

commitments under the institutional framework established by the Protocol.®

Negotiations with regard to post-2020 commitments culminated with the adoption of the Paris
Agreement in 2015. The Paris Agreement specifies the ultimate objective of the UNFCCC as ‘holding
the increase in the global average temperature to well below 2 °C above pre-industrial levels and
pursuing efforts to limit the temperature increase to 1.5 °C above pre-industrial levels’.** This objective
remains ill-determined. The Paris Agreement defines not one, but two temperature targets, and the
difference between them is substantive considering that global average temperature has already
increased by about 1 °C above pre-industrial levels.® Scientists are unable to determine with any level
of precision what carbon budget either of these temperature targets implies in the absence of definition
of relevant concepts (e.g. what ‘pre-industrial levels’ precisely refers to in light of natural climatic

variability) and methodologies, and because of scientific uncertainties relating to the climate system’s

% Tbid, Annex B.

2l UNFCCC Decision 1/CP.13 (2007) para. 5, in UN Doc. FCCC/CP/2007/6/Add.1.

* UNFCCC Decision 1/CP.16 (2010) paras. 36 and 49, in UN Doc. FCCC/CP/2010/7/Add.1.

» Doha Amendment (adopted 8 December 2012, entered into force 31 December 2020) in annex of Kyoto
Protocol Decision 1/CMP.8 (2012), in UN Doc. FCCC/KP/CMP/2012/13/Add.1

* Paris Agreement (adopted 12 December 2015, entered into force 4 November 2016) (2016) 55 ILM 740, art.
2(1)(a).

» Myles Allen and others, ‘Summary for Policymakers’ in Valérie Masson-Delmotte and others (eds), Global
Warming of 1.5°C: An IPCC Special Report (IPCC 2019) 1, para. A.1.



reactions to anthropogenic emissions and natural climate variability.*® This mitigation objective
indicates a general ‘direction of travel’ — highlighting the urgency of enhancing national commitments,
which fall short of any plausible interpretation of either temperature target — rather than a specific

‘destination’ for mitigation action.

Beside this objective, the Paris Agreement follows a bottom-up approach similar to the Copenhagen
Accord and the Cancun Agreements to determine States’ obligations on climate change mitigation. The
Paris Agreement requires each of its Parties to communicate regularly the nationally determined
contributions (NDCs) that it intends to achieve and to take appropriate measures to achieve them.? It
provides that each Party’s successive NDC must ‘represent a progression beyond the Party’s then
current [NDC] and reflect its highest possible ambition, reflecting its common but differentiated
responsibilities and respective capabilities, in the light of different national circumstances.’*® The Paris
Agreement also establishes a global stocktake mechanism ‘to assess the collective progress towards
achieving’ the temperature targets,” the outcomes of which are to inform Parties in defining their next
NDCs.*® However, the Paris Agreement stops short from defining any obligation for its Parties to
communicate NDCs consistent with any particular temperature target. Thus, no legal rule or principle
ensures that the aggregate effects of NDCs will be consistent with the mitigation objective of the Paris

Agreement.

While UNFCCC negotiations have contributed to curb the increase in GHG emissions, they are failing
to achieve their objective of preventing dangerous anthropogenic interference with the climate system.
The Kyoto Protocol has achieved only incremental outcomes in countries representing a tiny fraction
of global GHG emissions. The bottom-up approach initiated in Copenhagen has given rise to a gap
between national and collective targets,® which has become an increasing concern under the Paris
Agreement. While virtually every State has ratified the Paris Agreement and has communicated an

NDC, the UNFCCC Secretariat,” UNEP,* various civil society organizations** and the UNFCCC

% See generally Myles R. Allen et al, ‘Framing and Context’ in Valérie Masson-Delmotte and others (eds), Global
Warming of 1.5°C: An IPCC Special Report (IPCC 2019) 49, at 56-67; and also Reto Knutti and others, ‘A
Scientific Critique of the Two-Degree Climate Change Target’ (2016) 9 Nature Geoscience 13; Katarzyna B
Tokarska and others, ‘Uncertainty in Carbon Budget Estimates Due to Internal Climate Variability’ (2020) 15
Environmental Research Letters 104064.

¥ Paris Agreement (n 24) art. 4(2). See also Benoit Mayer, ‘International Law Obligations Arising in Relation to
Nationally Determined Contributions’ (2018) 7 Transnational Environmental Law 251.

8 Paris Agreement (n 24) art. 4(3).

2 Tbid, art. 14(1).

¥ 1bid, art. 14(3).

3! See Decision 1/CP.21 (n 4) recital 10.

32 UNFCCC Secretariat, ‘Aggregate Effect of the Intended Nationally Determined Contributions: An Update’
(2016), UN Doc. FCCC/CP/2016/2, para. 42.

B UNEP (n 5).

3 See e.g. Climate Action Tracker’s website, available at https://climateactiontracker.org/, suggesting that only
eight of 33 States assessed have communicated an NDC ‘compatible’ with the 2 °C target — only 2 of which are
also ‘compatible’ with the 1.5 °C target (as of December 2020).
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Parties®™ have all unambiguously recognized that the aggregate effect of current NDCs is not consistent
with the order of magnitude of emission reductions that the 1.5 or 2 °C targets suggest. It is far from
clear whether existing political processes will be able to bridge the gap between national commitments

and collective objectives.

2.2. Climate change adaptation

In addition to mitigating climate change, States have agreed on the need to adapt to its impacts. While
mitigation requires international cooperation to limit global GHG emissions, adaptation is mostly a
local matter, which is often mainstreamed in States’ development strategies. Measures to promote
adaptation take place in various policy forums, from infrastructure developments (e.g. building dykes
to manage flooding or limit the risk of drought) to land-use regulation (e.g. to ban construction in areas
exposed to increased risks of natural disasters); consideration for climate change adaptation can also be
mainstreamed for instance in agricultural policies, construction standards, public health policies and
ecological conservation efforts. When international cooperation is needed to manage the impacts of
climate change on transhoundary resources (e.g. a transboundary river), it is more likely to take place
within bilateral or regional institutions rather than at the global scale, and it tends to be mainstreamed

within existing legal regimes (e.g. an existing river treaty).

International negotiations touched on climate change adaptation as the result of a political compromise.
Developing States are often disproportionately affected by the impacts of climate change while most of
them have contributed little to global cumulative GHG emissions. While developing States have long
pointed to the causal responsibility of developed States,* the latter have firmly opposed any discussion
of responsibility, compensation or reparation.”’” Instead of reparation, developed States agreed to the
inclusion in the UNFCCC of an unspecific obligation to ‘assist the developing country Parties that are
particularly vulnerable to the adverse effects of climate change in meeting costs of adaptation to those
adverse effects’.* Developed States have provided some financial support to adaptation projects in

developing countries, mostly through national institutions or multilateral development banks.*

% See e.g. Decision 1/CP.21 (n 4) para. 17.

% See e.g. Caracas Declaration of the Ministers of Foreign Affairs of the Group of 77 on the Occasion of the 25th
Anniversary of the Group (1989) para. 1I-34, reproduced in UN Doc. A/44/361; and generally Benoit Mayer,
‘Conceiving the Rationale for International Climate Law’ (2015) 130 Climatic Change 371; Benoit Mayer,
‘Climate Change Reparations and the Law and Practice of State Responsibility’ (2017) 7 Asian Journal of
International Law 185.

7 See e.g. Written statement of the United States on Principle 7 of the Rio Declaration, in Report of the United
Nations Conference on Environment and Development, UN Doc. A/ CONF.151/ 26 (Vol. IV) (1992) para. 16;
Decision 1/CP.21 (n 4) para. 51.

% UNFCCC (n 3) art. 4(4).

% See generally Baysa Naran and others, Global Landscape of Climate Finance 2020 (Climate Policy Initiative,
10 November 2020).



Meanwhile, States have also agreed to report on the measures on climate change adaptation that they

were implementing.*

Questions of reparations regained prominence as part of negotiations in which developing States agreed
to make specific commitments on climate change mitigation. With the 2007 Bali Action Plan, States
agreed on the need for ‘[e]nhanced action on adaptation’, including by determining ‘means to address
loss and damage associated with climate change impacts in developing countries that are particularly
vulnerable to the adverse effects of climate change.’*' Loss and damage, for some influential developing
States negotiators, was essentially a euphemism for ‘reparations,”* while developed States viewed it as
one more conceptual platform — undistinguishable from climate change adaptation — to discuss
national policies aimed at addressing the residual impacts of climate change.” After six years of
negotiations, States agreed to establish a Warsaw International Mechanism for Loss and Damage aimed
at promoting understanding, dialogue and support to means to address loss and damage.* The Paris
Agreement recognized the Mechanism and the need to ‘enhanced understanding, action and support’
on loss and damage,” but the Parties to the UNFCCC also noted, upon the adoption of the Paris

Agreement, that the latter ‘does not involve or provide a basis for any liability of compensation.’*

Thus, negotiations on climate change adaptation are yet to recognize the responsibility of developed
States for their historical and current GHG emissions. Instead of providing reparations, adaptation and
loss and damage have both been framed largely as a matter of voluntary support provided by wealthy
countries to poorer ones. Meanwhile, international negotiations have also brought an international focus
on domestic measures on climate change adaptation, which often resulted in an emphasis on topics of
greater interest to developed States, such as the potential of climate change to increase international

migration*” and the possible role of insurance in responding to the impacts of climate change.*®

3. CLIMATE CHANGE AS A STATE SECURITY ISSUE

4 See e.g. UNFCCC (n 3) art. 4(1)(b).

! Decision 1/CP.13 (n 21), para. 1(c)(iii).

2 See e.g. Saleemul Hugq, Erin Roberts and Adrian Fenton, ‘Loss and Damage’ (2013) 3 Nature Climate Change
947.

* See generally discussion in Benoit Mayer, ‘Whose “Loss and Damage”? Promoting the Agency of Beneficiary
States’ (2014) 4 Climate Law 267.

#“ UNFCCC Decision 2/CP.19 (2013), in UN Doc. FCCC/CP/2013/10/Add.1.

* Paris Agreement (n 24) art. 8

“ Decision 1/CP.21 (n 4) para. 51.

4 See e.g. Decision 1/CP.16 (n 22) para. 14(f); UNFCCC Decision 3/CP.18 (2012) para. 7(a)(vi); Decision
1/CP.21 (n 4) para. 49.

“ See e.g. Decision 1/CP.13 (n 21), para. 1(c)(ii); Decision 1/CP.16 (n 22) paras. 14(c) and 28; Decision 1/CP.21
(n 4) para. 48; Paris Agreement (n 24) art. 8(4)(f).



Climate change affect States in various ways. It threatens the existence of some small island developing
States but it is also increasingly considered as a threat to national security in developed countries. The
securitization of climate change has far-reaching implications not only on the prioritization of climate
action relative to other objectives (e.g. economic development), but also on the type of measures that

are likely to be considered as responses to climate change.

3.1. The impacts of climate change on States

The impacts of climate change affect States in various ways. In some States, climate change will impact
the availability of freshwater, for instance by disturbing precipitation patters or by depleting glaciers,
while increased temperature will enhance water needs for societies and ecosystems. For others, climate
change translates in an increased frequency or severity of nature disasters, such as extreme hurricanes,
typhoons or tornadoes, or heatwaves. For yet others, sea-level rise will make low-lying coastal regions
or uninhabitable, either because these regions will permanently be flooded or because of the ecological
impact of seawater intrusion. A few small island developing States, such as Kiribati, the Maldives and
Tuvalu, will become entirely uninhabitable as a consequence of sea-level rise, changes in rain patterns
and extreme weather events.” Some other, larger countries, like Bangladesh, will likely lose a
significant proportion of their territory as a result of the same phenomena. In many countries, the

impacts of climate change will affect livelihood and poverty.>

States will also be indirectly affected as a result of impacts of climate change occurring in other States.
For instance, natural disasters, slow-onset environmental changes and loss of livelihood can all lead to
large movements of population across international borders. In some circumstances, an increasing
competition for the use of scarce natural resources, such as freshwater or arable land, could also
exacerbate international conflicts.®" In other circumstances, the impacts of climate change in one State
will affect food production or industrial systems, which, through international trade, will have

implications on other States.

More anecdotally, the impacts of climate change have been shown to have adverse effects on the ability
of States to ensure their national security. For instance, a 2019 study by the US Department of Defense

suggests that climate change will not only exacerbate security threats to the United States, but also

* See e.g. Ori Sharon, ‘Tides of Climate Change: Protecting the Natural Wealth Rights of Disappearing States’
(2019) 60 Harvard International Law Journal 95.

%0 See generally Christopher B. Field et al, ‘Technical Summary’ in Christopher B Field and others (eds), Climate
Change 2014: Impacts, Adaptation, and Vulnerability, Part A: Global and Sectoral Aspects. The Working Group
II Contribution to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change (CUP 2014).
5! See e.g. Tor A. Benjaminsen and others, ‘Does Climate Change Drive Land-Use Conflicts in the Sahel?’ (2012)
49 Journal of Peace Research 97; Rebecca Froese and Janpeter Schilling, ‘The Nexus of Climate Change, Land
Use, and Conflicts’ (2019) 5 Current Climate Change Reports 24.



hinder the capacity of the US military to operate to address these threats.*> Many military bases are
situated in coastal areas exposed to sea-level rise and extreme weather events, and supply of freshwater

to troops in remote locations may also become a more difficult challenge.

3.2. The securitization of climate change

An issue is considered a security threat, according to Buzan, Waever and de Wilde, ‘not necessarily
because of a real existential threat exists but because the issue is presented as such a threat.”’>* Buzan,
Waever and de Wilde present ‘securitization’ — ‘a more extreme version of politicization’ — as the
process through which an issue is framed as a security issue, a ‘move that takes politics beyond the
established rules of the game’ and allows exceptional measures.>* Climate change is an issue that, in

recent years, has undergone a process of securitization.

While climate change is an existential issue for some low-lying island States, its securitization occurs
also, perhaps mostly, in Western countries. For instance, the 2014 US Quadrennial Defense Review
identified climate change as a major ‘threat multiplier’.>> More recently, NATO Secretary General Jens
Stoltenberg stated that ‘[t]here is no doubt that climate change affects our security.”* Some impacts of
climate change are sometimes singled out, in particular its impact on international migration and its
potential to exacerbate international conflicts.”” Securitization moves are taking place in the national
security sphere but also beyond, for instance when parliaments or other bodies with a broad mandate
recognize the existence of a ‘climate emergency’ — thus calling for exceptional measures, without,

however, necessarily using the security terminology.*®

On the international plane, it is in particular in relation to the mandate of the UN Security Council that
a possible securitization of climate change has been considered. Several debates on climate change have

taken place at the Security Council since 2007. States have been divided as to whether climate change

52 Colonel Max Brosig and others, Implications of Climate Change for the U.S. Army (United States Army War
College 2019).

53 Barry Buzan, Ole Waver and Jaap de Wilde, Security: A New Framework for Analysis (Lynne Rienner
Publishers 1998), at 24.

> Ibid, at 23.

%> Quadrennial Defense Review (United States Department of Defense 2014), at 8.

%% Virtual speech by NATO Secretary General Jens Stoltenberg on NATO and the Security Implication of Climate
Change, delivered on 28 September 2020, available at https://www.nato.int/cps/en/natohg/opinions 178355.htm.
7 See generally Benoit Mayer and others, ‘Governing Environmentally Related Migration in Bangladesh:
Responsibilities, Security and the Causality Problem’ (2013) 22 Asian and Pacific Migration Journal 177, 269—
273.

%8 See e.g. European Parliament Resolution on the climate and environment emergency, 2019/2930(RSP),
(adopted on 28 November 2019); Fiona Harvey, ‘UN Secretary General Urges all Countries to Declare Climate
Emergencies’ The Guardian (12 December 2020).

10


https://www.nato.int/cps/en/natohq/opinions_178355.htm

ought to be considered as a threat to international peace and security.* Under the UN Charter, the UN
Security Council has ‘primary responsibility for the maintenance of international peace and security’;*
by characterizing climate change as a security issue, the Council would recognize its responsibility to

address it, including by making decisions that are binding upon all UN Member States.®'

3.3. The implications of framing climate change as a national security issue

The main upside of a securitization of climate change is that it implies the prioritization of responses to
climate change. Threats to national security are typically addressed with far more urgency than (other)
environmental issues.®” Responses to security threats can dispense from various procedures and they
can often trump various considerations of economic or human costs. Calls for the recognition of a
‘climate emergency’, for instance, imply that ambitious measures must immediately be taken on climate

change, notwithstanding the adverse impacts of these measures.

On the other hand, the securitization of climate change may also affect the nature of climate action.
Whereas mitigating climate change requires ‘the widest possible cooperation by all countries’,* framing
climate change as a national security issue could spur a misguided withdrawal onto State-centric
measures, whereby each State would seek to defend its national interests at the expense of others’, for
instance by stockpiling food and water or seeking to prevent international migration on routes
exacerbated by the impacts of climate change.* The securitization of climate change could also be used

to justify measures and policies that take a toll on human rights or the environment.

Other implications of the securitization of climate change are institutional. As mentioned above, the
UN Security Council could take binding decisions on climate change mitigation and adaptation if it
considered it to represent a threat to international peace and security.®® However, the prospects for

substantive decisions are limited, if only because the UNFCCC regime has largely pre-empted the

% See e.g. Francesco Sindico, ‘Climate Change: A Security (Council) Issue’ (2007) 2007 Carbon & Climate Law
Review 29; Shirley V. Scott, ‘Implications of Climate Change for the UN Security Council: Mapping the Range
of Potential Policy Responses’ (2015) 91 International Affairs 1317; Shirley V. Scott, “The Attitude of the P5
towards a Climate Change Role for the Council’ in Shirley V. Scott and Charlotte Ku (eds), Climate Change and
the UN Security Council (Edward Elgar 2018) 209.

& Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) art. 24(1).

5 Tbid, art. 25.

52 Cass R. Sunstein, ‘On the Divergent American Reactions to Terrorism and Climate Change’ (2007) 107
Columbia Law Review 503.

% UNFCCC (n 3) recital 7.

% See discussion in Benoit Mayer, The Concept of Climate Migration: Advocacy and its Prospects (Edward Elgar
2016), at 273-277; Benoit Mayer, ‘“Environmental Migration” as Advocacy: Is It Going to Work?’ (2014) 29
Refuge: Canada’s Journal on Refugees 27; Benoit Mayer and others, ‘Governing environmentally-related
migration in Bangladesh: Responsibilities, security and the causality problem’ (2013) 22 Asian and Pacific
Migration Journal 177.

5 See above note 61 and accompanying text.
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coordination of international action on climate change mitigation and adaptation. One could question
whether the role of the UN Security Council in addressing threats to international peace and security
should extend, beyond responses to acute crises unfolding as a matter of days or weeks and requiring
immediate measures, to slow-onset catastrophes that States could address through multilateral
negotiations. In any case, the political differences that hamper international negotiations among major
GHG emitters under the UNFCCC would likewise hinder a consensus among the five permanent
members of the Security Council. If ever adopted, a substantive decision of the UN Security Council
on climate change would not have the same legitimacy as a treaty and, thus, probably not the same

prospects for compliance.

More generally, one may wonder whether climate change can really be reduced to an issue of national
security. It certainly matters that some States will disappear and others will be challenged in
fundamental ways, but this way of looking at climate change misses a broader picture — the
catastrophic impact of climate change on planetary systems, on ecosystems, on future generations, and
not the last of humans. If the UN Security Council or national security apparatuses was ever to address
climate change as they do international terrorism, it is far from clear whether it would be able to see
this broader picture. The aim of responses to climate change should not be just to manage any threats
to international peace and security or to defend the interests of any given State, but also to protect

individuals, societies, and future generations as well as species, ecosystems and biological diversity.

4. CLIMATE CHANGE AS A HUMAN RIGHTS ISSUE

Instead of a State security issue, climate change can also be framed as a human rights issue. Climate
change affects individuals in indirect but significant ways. Framing climate change as a human rights
issue has important implications for the implementation of States’ obligations, in particular through
litigation, as it justifies individual standing in challenging a State’s action on climate change (or lack
thereof). Yet, the State-centric nature of human rights law limits its ability to comprehend the benefits

of mitigation action.

4.1. The impacts of climate change on human rights

The impacts of climate change affect not only States, but also the individuals that constitute them. For
instance, disasters cause casualties, slow-onset environmental changes result in loss of livelihoods, and
changing environmental conditions affect public health. Many of these impacts can be framed
(somewhat euphemistically) as ‘hindrance’ to the enjoyment of individual rights protected under

domestic, regional and international law, such as the right to life, to an adequate standard of living, and
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to the highest attainable standard of physical and mental health.®® However, the impacts of climate
change are diffuse, translating for instance in an increased likelihood of the occurrence of extreme
weather events which affect individuals when they are exposed and, for lack of disaster preparedness,
vulnerable to such events. Thus, there is no ‘victim’ of climate change, and no discrete impacts on the

rights of anyone in particular; rather, climate change forms a cloud over the enjoyment of human rights.

Attributing responsibility to any State is further complicated by the fact that GHGs have been emitted
in many countries over a long period of time. No State, acting alone, is able to prevent climate change.
Framing climate change as a human rights issue certainly suggests that States should implement
measures to promote adaptation to climate change, thus protecting individuals within their territory
from the worst impacts of climate change, but this framing does not immediately support action on

climate change mitigation.

Like the impacts of climate change, responses to climate change may themselves affect the enjoyment
of human rights. In some instances, specific projects, measures or programmes aimed at mitigating
climate change or adapting to it have unintended, adverse consequences for human rights, for instance
when populations are displaced to allow the development of a hydroelectric dam and water reservoir.
Overall, the investment necessary to fight climate change inevitably reallocates public and private
resources that could have been used to pursue other objectives. For instance, regulation imposing the
use of renewable energy increases the price of energy, hence affecting its availability for the poorer
segment of a society. As States and private actors invest hundreds of billions of dollars per year in

7

responses to climate change,” inevitably less finance is available to promote other development

policies.

4.2. Framing climate change as a human rights issue

For the first two decades of international negotiations on climate change, virtually no link was made
between climate change and human rights. The first references of human rights under the UNFCCC
regime appeared in the 2010 Cancun Agreements, where States took note of a recent resolution of the
UN Human Rights Council that recognized ‘that the adverse effects of climate change have a range of
direct and indirect implications for the effective enjoyment of human rights’.®® In the same document

States emphasized ‘that Parties should, in all climate change related actions, fully respect human

% See respectively International Covenant on Economic, Cultural and Social Rights (adopted 16 December 1966,
entered into force 3 January 1976) 993 UNTS 3, art. 6; International Covenant on Civil and Political Rights
(adopted 16 December 1966, entered into force 23 March 1976) 999 UNTS 171, art. 11 and 12.

% See Naran and others (n 39).

% Decision 1/CP.16 (n 22) recital 8.
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rights’.®® Five years later, States rejected a proposal to mention the protection of human rights as part
of the objective of the Paris Agreement,” but they agreed to mention, in the Preamble of the Agreement,
that ‘Parties should, when taking action to address climate change, respect, promote and consider their

respective obligations on human rights’.”

Several human rights treaty bodies have advocated for a framing of climate action as an implication of
the obligation of States to protect human rights. Doing so, they have at times suggested that States had
obligations to address climate change beyond the specific commitments agreed upon under successive
climate treaties. For instance, the Committee on Economic, Social and Cultural Rights has submitted
that States should revise their NDCs ‘[i]ln order to act consistently with their human rights
obligations’.”> The Committee on the Elimination of Discrimination against Women has asserted the
existence of State obligations ‘to effectively mitigate and adapt to climate change in order to reduce the
increased risk of disasters’.” These two and three other committees have jointly stated that, to comply
with human rights treaties, States ‘must adopt and implement policies aimed at reducing emissions ...

> 74

which reflect the highest possible ambition’.

Framing climate action as a human rights obligation implies various avenues to monitor, review
compliance with, or even enforce climate action. Neither the UNFCCC, nor the Paris Agreement create
any mandatory mechanism capable of determining that a State has failed to comply with its substantive
treaty obligations on climate change.” By contrast, human rights treaty bodies have been able to assess
States’ action on climate change adaptation and mitigation when making concluding observations on

national periodic reports,”® and they could soon do so when expressing their views on individual

% Tbid, para. 8.

70 See discussion in Benoit Mayer, ‘Human Rights in the Paris Agreement’ (2016) 6 Climate Law 109.

7! Paris Agreement (n 24) recital 12.

72 Committee on Economic, Social and Cultural Rights, Statement on Climate change and the ICESCR, para. 6,
in UN Doc. E/C.12/2018/1 (2018).

7 Committee on the Elimination of Discrimination against Women, General Recommendation No. 37 on Gender-
related dimensions of disaster risk reduction in the context of climate change, para. 14, in UN Doc.
CEDAW/C/GC/37 (2018).

7 Committee on the Elimination of Discrimination against Women and others, Joint Statement on Human Rights
and Climate Change (2019).

7> See Paris Agreement (n 24) art. 15; and Paris Agreement Decision 20/CMA.1 (2018), Annex para. 30(e), in UN
Doc. FCCC/PA/CMA/2018/3/Add.2, providing only for the possibility of ‘findings of fact in relation to matters
of implementation and compliance’, and only with regard to procedural obligations.

76 See, e.g., Committee on Economic, Social and Cultural Rights, Concluding Observations on the Sixth Periodic
Report of the Russian Federation paras. 42-43, UN Doc. E/C.12/RUS/CO/6 (2017); Committee on Economic,
Social and Cultural Rights, Concluding Observations on the Fourth Periodic Report of Ecuador, paras. 11-12, UN
Doc. E/C.12/ECU/CO/4 (2019); Committee on the Rights of the Child, Concluding Observations on the
Combined Fifth and Sixth Periodic Reports of Australia, paras. 40-41, UN Doc. CRC/C/AUS/CO/5-6 (2019);
Committee on the Rights of the Child, Concluding Observations on the Combined Fourth and Fifth Periodic
Reports of Japan, para. 37, UN Doc. CRC/C/JPN/CO/4-5 (2019); Committee on Economic, Social and Cultural
Rights, Concluding Observations on the Sixth Periodic Report of Germany, paras. 18-19, UN Doc.
E/C.12/DEU/CO/6 (2018); Committee on Economic, Social and Cultural Rights, Concluding Observations on the
Fourth Periodic Report of Argentina, paras. 13-15, UN Doc. E/C.12/ARG/CO/4 (2018); Committee on Economic,
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communications.” Besides, framing climate action as a human rights obligation may facilitate
individual standing before domestic courts, as individuals have an obvious personal interest in
protecting their own rights, even when they may not be recognized a personal interest in ensuring that
their State complies with its treaty or customary law obligations. This may also pave the way to

litigation before regional human rights courts.

Thus, framing climate change as a human rights issue has been instrumental in the development of
litigation relating to States’ action on climate change in the second part of the 2010s.” Two cases are
particularly noteworthy. In Leghari v. Pakistan, the High Court of Lahore pointed out that a State’s
‘delay and lethargy’ in implementing adaptation action could constitute a breach of its obligation to
protect the human rights of individuals within its territory.” A similar reasoning has been applied to
climate change mitigation in Urgenda v. the Netherlands, where the Supreme Court of the Netherlands
upheld that the State’s obligation to protect the enjoyment of the right to life and to family life implied
an obligation to mitigate climate change — and, more precisely, to achieve 25 percent emission
reduction by 2020, compared with 1990 levels.? These decisions, especially the latter, have inspired
multiple similar cases currently pending before national courts, regional human rights courts and human

rights treaty bodies.®

4.3. A narrow framing of climate action

Like national security, human rights emphasize some of the implications of climate change at the
expense of others. What precisely this emphasis is depends on one’s conception of human rights. It is
useful, here, to distinguish a broad meaning of human rights as a political project of promoting human
dignity, from a narrower concept of legally protected human rights. Even when attributing a broad

meaning to human rights, framing climate change as a human rights issue suggests an essentially

Social and Cultural Rights, Concluding Observations on the Sixth Periodic Report of Norway, paras. 10-11, UN
Doc. E/C.12/NOR/CO/6 (2020); Committee on the Elimination of Discrimination against Women, Concluding
Observations on the Ninth Periodic Report of Norway, paras. 14-15, UN Doc. CEDAW/C/NOR/CO/9 (2017).

77 As of December 2020, petitions are pending before the Committee on the Rights of the Child (Sacchi and others
v. Argentina and others) and the Human Rights Committee (Torres straight Islanders v. Australia). See generally
the Climate Change Litigation Databases developed by the Sabin Center for Climate Change Law, available at
http://climatecasechart.com/.

78 See generally Jacqueline Peel and Hari M Osofsky, ‘A Rights Turn in Climate Change Litigation?’ (2018) 7
Transnational Environmental Law 37.

7 Leghari v. Pakistan, para. 20 (WP No 25501/2015), Lahore High Court Green Bench, Order (4 September
2015).

% HR Nederlanden (Supreme Court of the Netherlands) 20 December 2019, ECLI:NL:2019:2006 (Urgenda t Staat
der Nederlanden), unofficial English translation (2020) 59 ILM 814.

8 For an overview of climate litigation, see e.g. Joana Setzer and Lisa C. Vanhala, ‘Climate Change Litigation: A
Review of Research on Courts and Litigants in Climate Governance’ (2019) 10 WIREs Climate Change e580;
Jacqueline Peel and Jolene Lin, ‘Transnational Climate Litigation: The Contribution of the Global South’ (2019)
113 American Journal of International Law 679; and the Climate Change Litigation Databases (n 77).
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anthropocentric and individualistic understanding of the need to respond to climate change.® Climate
action conceived on this basis ignores the impact of climate change on nature — except, of course,
when and inasmuch as natural resources are of social use. Likewise, when one turns to a more legalistic
understanding of human rights, less attention is given to future generations and even community
interests, or individuals wellbeing beyond the narrow definitions of legally protected human rights. One
implication is that adaptation action would be confined to protecting individuals, ignoring the impacts

of climate change on ecosystems, future generations, or societies in general.

The legal concept of human rights, on the other hand, is far more State-centric. Human rights treaties
require each State to protect the rights of individuals within its territory or jurisdiction,® which has been
interpreted as including situations where an individual is within the State’s ‘effective control’.* Even
those authors calling for an extensive interpretation of treaty provisions on geographical application
accept ‘that states cannot be legitimately expected to be held accountable for all acts or omissions that
somehow adversely affect the enjoyment of human rights by all individuals, anywhere in the world’: in
particular, ‘the exercise of state power whose impact on individuals is indirect or not reasonably
foreseeable should not be encompassed by the notion of extraterritorial jurisdiction.”® A State may
sometimes have ‘effective control’ over individuals directly impacted by transboundary environmental
harm,* but the diffuse impacts of climate change on human rights are clearly not a direct consequence
under the effective control of any particular State — or else, it is far from clear what situations would
be excluded from the scope of human rights treaties by provisions limiting their application to the
State’s territory or jurisdiction. As such, most of the impacts of a State’s GHG emissions on the

enjoyment of human rights do not fall within the scope of application of human rights treaties.

The obligation of States to protect the human rights of individuals within their jurisdiction does require
adaptation action because the benefits of such action take place (mostly) within the State’s territory. By
contrast, this obligation does not require mitigation action, except to the limited extent that such action
benefits to the enjoyment of human rights for individuals within the State’s territory. One could argue

that a State’s efforts to mitigate climate change could contribute to foster international cooperation,

8 Alan Boyle, ‘Human Rights and the Environment: Where Next?’ (2012) 23 European Journal of International
Law 613, at 628.

8 See e.g. International Covenant on Civil and Political Rights (n 66), art. 2. On the International Covenant on
Economic, Social and Cultural Rights, see Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory (Advisory Opinion), [2004] ICJ Rep. 136, para. 112.

% See e.g. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (n 83) para.
109; Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda) (Judgment)
[2005] ICJ 168, para. 216; Al-Skeini v. United Kingdom, 2011-IV ECHR 99, para/ 131; The Environment and
Human Rights, Advisory Opinion OC-23/17, Inter-American Court of Human Rights (2017) Ser. A, No. 2, para.
81.

8 Yuval Shany, ‘The Extraterritorial Application of International Human Rights Law’ (2019) 409 Recueil des
Cours - Collected Courses of the Hague Academy of International Law 9, at 29.

% See The Environment and Human Rights (n 84) para. 102.
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which may achieve significant mitigation outcomes to the benefit of individuals within its territory.
This complex argumentative elaboration must however also account for the impacts of climate action
within the State’s own territory. Altogether, the interpretation of human rights treaties as the source of
an obligation to mitigate climate change requires the balancing of the costs and benefits of mitigation

action, a task that most judges would justly consider better left to the State’s discretionary assessment.

5. CLIMATE CHANGE AS A HUMAN SECURITY ISSUE

Any framing of climate change highlights certain concerns and outlines potential response strategies.
When climate change is approached as a matter of national security, the emphasis is on the protection
of States and action could be repressive. When climate change is viewed as a human rights issue, the
focus is instead on the protection of individuals. ‘Human security’ is a catchword for a political
programme aimed at bringing together the urgency associated with the concept of security with a
humanistic focus. It is not entirely unlike the concepts of ‘sustainable development’ and ‘green
economy,” which seek to reconcile economic development with environmental and social protection,
or green economy. These concepts, however, say little about the way such reconciliation should take

place.

Like sustainable development or green economy, human security can be interpreted in very different
ways. At best, the paradigm of human security could lead States to realize the urgency of far-reaching
cooperation on climate change mitigation and adaptation, including the provision of substantial,
unconditional funding to those States most affected by the impacts of climate change. At worst, human
security could lead to repressive measures through which each State seeks to protect itself against the

impacts of climate change, for instance against any perceived threat from international migration.

In any case, one must keep in mind that human security, like human rights and national security, offers
only a narrow window on the problems posed by climate change. For one, human security is all about
humans, omitting the catastrophic impact of climate change on nature. Moreover, analyses in terms of
human security tend to give little attention to the interests of future generations. Alternative frameworks
may build on concepts such as ‘climate justice’ or ‘Mother Earth’.*” Rather than the adoption of any
particular paradigm, international cooperation on climate change ought to recognize different
individuals, States, organizations, communities and religions may attach various meanings to climate

change and may have different motivations in fighting it.

% See Paris Agreement (n 24) recital 14.
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