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1. Definitions

The legal system of the Hong Kong Special Administrative Region [HKSAR] does not have a
definition of “climate change”. While Hong Kong has some laws on environmental protection,
including air pollution, they do not address climate change, which is only addressed through policy
documents. Hong Kong also lacks legal definitions of “greenhouse gas” and “greenhouse effect”.
Under the UN Framework Convention on Climate Change, the Chinese government included
carbon dioxide, methane, nitrous oxide, hydrofluorocarbons and sulphur hexafluoride among the
greenhouse gases emitted by Hong Kong.'

Hong Kong has legislative and administrative frameworks that develop and implement fiscal
policies, as discussed below. Mitigation of climate change is not explicitly included in Hong
Kong’s fiscal policies, although such policies need to “pay regard to the protection of the
environment”.” Although Hong Kong has certain tax measures that could be described as
environmental tax measures, as detailed below, there are no formal definitions of “ecological”,

“environmental” or “green” taxation in Hong Kong.

2. Legal Framework
2.1. Domestic Law

Hong Kong’s Basic Law obliges the special administrative region to “protect and improve living
environments, and prevent and control pollution and other public hazards”.? Nevertheless, the
polluter-pays principle has not been given any general legal force, although it is reflected in an
ordinance aimed at reducing specific types of waste (plastic bags, certain electronic appliances,
and glass containers).*

Hong Kong has an independent fiscal system, which is separate from the fiscal system of Mainland
China.” Hong Kong’s fiscal system must be balanced and must avoid deficits.® Hong Kong has a
relatively low level of income taxation, as the maximum tax rates for businesses and individuals

! See, e.g. The People’s Republic of China, Second Biennial Update Report on Climate Change (December 2018),
65-66.

2 Basic Law, Art. 119.

* Ibid., Art. 26(1).

4 Product Eco-responsibility Ordinance, Cap. 603, s. 2(1)(b).

® Basic Law, Art. 106 (“The Hong Kong Special Administrative Region shall have independent finances. The Hong
Kong Special Administrative Region shall use its financial revenues exclusively for its own purposes, and they shall
not be handed over to the Central People’s Government. The Central People’s Government shall not levy taxes in the
Hong Kong Special Administrative Region.”).

® Basic Law, Art. 107 (“The Hong Kong Special Administrative Region shall follow the principle of keeping
expenditure within the limits of revenues in drawing up its budget, and strive to achieve a fiscal balance, avoid deficits
and keep the budget commensurate with the growth rate of its gross domestic product.”).



are 16.5% and 15%, respectively, and has no taxation of capital gains or offshore income. Hong
Kong is a free port with no general tariff on imports, although there are excise duties on certain
commodities.” Hong Kong’s “low tax policy” is enshrined in its Basic Law.?

The Hong Kong government prepares and introduces the annual budget,’ and the Legislative
Council examines and approves it."* The Hong Kong Chief Executive then signs the budget."" The
Financial Secretary, who reports to the Chief Executive, is responsible for budget preparation and
implementation. '

In the context of the economy and public finance, Hong Kong’s Basic Law stipulates that “the
Government of the HKSAR shall formulate appropriate policies to promote and co-ordinate the
development of various trades such as manufacturing, commerce, tourism, real estate, transport,
public utilities, services, agriculture and fisheries, and pay regard to the protection of the

environment”."

Few cases have been brought to Hong Kong courts with regard to the protection of the
environment. In Clean Air Foundation v. HKSAR, a non-governmental organisation invoked the
right to life of Hong Kong residents, in support of an application for judicial review of the
government’s failure to take appropriate measures to reduce air pollution. The Court of First
Instance rejected the application, on the ground that the application was “fundamentally
misconceived”, seeking “in fact to review the merits of policy in an area in which Government
must make difficult decisions in respect of competing social and economic priorities and, in law,

is permitted a wide discretion to do so”."

2.2. International Aspects

The Central People’s Government can determine the application to Hong Kong of international
agreements to which China is a party.' In addition, international agreements to which China is not

7 Hong Kong Customs and Excise Department, User Guidebook for Dutiable Commodities, 2022, at 2,
https://www.customs.gov.hk/filemanager/common/pdf/User_Guidebook_for_Dutiable_Commodities_en.pdf (“Hong
Kong is a free port with no general tariff on imported goods. Excise duties are charged on four commodities, whether
they are imported or manufactured locally, for domestic consumption. These commodities are certain hydrocarbon oil
(motor spirit, aircraft spirit and light diesel oil), liquor with alcoholic strength more than 30% by volume, methyl
alcohol and tobacco (except smokeless tobacco).”).

8 Basic Law, Art. 108 (“The Hong Kong Special Administrative Region shall, taking the low tax policy previously
pursued in Hong Kong as reference, enact laws on its own concerning types of taxes, tax rates, tax reductions,
allowances and exemptions, and other matters of taxation.”).

°Ibid., Art. 62.

1 Ibid., Art. 73.

! Ibid., Art. 48.

12 Public Finances Ordinance, Cap. 2., ss. 5 and 10.

13 Basic Law, Art. 119. Emphasis added.

4 Clean Air Foundation v. The Government of the HKSAR [2007] HKCFI 757; HCAL 35/2007 (26 July 2007), para.
43. See also Heather R. Croshaw, “The ‘Rights to Health’ and ‘Right to Life’: Positive Obligations for Controlling
Air Pollution in Hong Kong in Clean Air Foundation v. HKSAR” (2014) 15 Vermont Journal of Environmental Law
450.

15 Basic Law, Art. 153(1).



a party, but which applied to Hong Kong before the handover of Hong Kong from the United
Kingdom to China in 1997, may continue to be implemented.®

As a result of these two provisions, many multilateral environmental agreements apply to Hong
Kong."” These include the UN Framework Convention on Climate Change (UNFCCC)," the
Kyoto Protocol® and its Doha Amendment,” and the Paris Agreement.”* While Hong Kong has
contributed separate chapters in some of China’s national communications under the UNFCCC,
China’s first nationally determined contribution does not apply to Hong Kong, which has resulted
in Hong Kong having no mitigation objective to implement, under the Paris Agreement.*

The Vienna Convention and Montreal Protocol on ozone-depleting substances apply to Hong
Kong as well,” including the 2016 Kigali Amendment on hydrofluorocarbons.** China has not
indicated its willingness to participate in the pilot phase of the Carbon Offsetting and Reduction
Scheme for International Aviation (CORSIA), which, therefore, does not currently apply to Hong
Kong either.”

Hong Kong is a member economy of the Asia-Pacific Economic Cooperation (APEC). APEC
Leaders’ Declarations have expressed support for “global efforts to tackle climate change”,? and
at times have promoted some objectives regarding climate change mitigation and adaptation,?

although without adopting any legally binding instruments.

3. Instruments to Mitigate Climate Change

While Hong Kong does not have instruments with the explicit aim of mitigating climate change,
the Hong Kong government has adopted the tax measures described in section 3.1. below, which
could be considered as environmental tax measures.

1 Ibid., Art. 153(2).

17 See complete list at https://www.doj.gov.hk/en/external/treaties.html.

8 See China’s communication to the UN Secretary-General, received on 8 April 2003,
https://treaties.un.org/Pages/ViewDetailsIII.aspx?

src=TREATY&mtdsg no=XXVII-7&chapter=27&Temp=mtdsg3&clang=_en#2.

9 See China’s communication to the UN Secretary-General, received on 30 August 2002,
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XXVII-7-a&chapter=27&clang=_en#3.
®  See China’s declaration on acceptance of the Doha Amendment, 2 June 2014,
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XXVII-7-c&chapter=27#EndDec.

2l See China’s declaration on ratification of the Paris Agreement, 3 September 2016,
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XXVII-7-c&chapter=27#EndDec.

22 See discussion in Benoit Mayer, “Climate Change Mitigation in the Hong Kong Special Administrative Region”
(2017) 7 Climate Law 65.

# See China’s communications to the UN Secretary-General, received on 6 and 10 June 1997,
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XXVII-2&chapter=27&clang=_en#4.

2 See China’s declaration on acceptance of the Kigali Amendment, 17 June 2021,
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XXVII-2-
f&chapter=27&clang=_en#EndDec.

- ICAO, “CORSIA States for Chapter 3 State Pairs” (July 2021),
https://www.icao.int/environmental-protection/CORSIA/Pages/state-pairs.aspx.

% APEC, Leaders’ Declarations, 27" Leaders Meeting, 20 November 2020.

¥ Sydney APEC Leaders’ Declaration on Climate Change, Energy Security and Clean Development, 9 September
2007, https://www.apec.org/Meeting-Papers/Leaders-Declarations/2007/2007_aelm/aelm_climatechange.



Some of these measures are negative instruments that seek to discourage environmentally harmful
behaviours by imposing corrective taxes or levies. These negative instruments include the import
duties on hydrocarbon oils, the levy on plastic bags, and the charges for solid municipal waste.
Other measures are positive instruments that encourage environmentally beneficial behaviours
through tax incentives and concessions. These positive instruments include the immediate
deduction of expenditure on environmental protection facilities, and a reduced tax rate on the
registration of environmentally friendly vehicles.

3.1 Types of Instruments

3.1.1. Import Duties on Hydrocarbon Oils
Imports of certain hydrocarbon oils are subject to the following duties:

(i) aircraft spirit HK$6.51 per litre*
(ii) light diesel oil HK$2.89 per litre
(iii) motor spirit (leaded petrol) HK$6.82 per litre

(iv) motor spirit (unleaded HK$6.06 per litre
petrol)
(v) ultra-low-sulphur diesel HK$2.89 per litre

The importation of Euro V diesel oil is exempt from duty.*

In addition, import duty on diesel oil used by franchised bus companies is refunded to them, which
effectively exempts them from the duty.*

3.1.2. Feed-in Tariffs

Hong Kong’s two power companies — China Light and Power and Hong Kong Electric — are
required to offer a guaranteed, above-market tariff to individuals and businesses that produce
renewable energy for the grid. This covers energy produced from solar and wind systems, for
generation capacity limited to IMW per site, which typically covers solar panels installed on roofs.

 One Hong Kong dollar is around 0.13 US dollars. One US dollar is around 7.8 Hong Kong dollars.

» Customs and Excise Department (Hong Kong Customs and Excise Department — Types and Duty Rates),
https://www.customs.gov.hk/en/service-enforcement-information/trade-facilitation/dutiable-commodities/types-and-
duty-rates/index.html.

% Jefferson VanderWolk, “Green Tax Measures for Hong Kong: A Policy Proposal”, in Richard Cullen, Jefferson
Vanderwolk and Yang Xu (eds), Green Taxation in East Asia (Edward Elgar, 2011)67, at 76.



The guaranteed tariff ranges from HK$3 (for large sites) to HK$5 (for smaller ones).*" Revenues
from the feed-in tariff are ordinarily exempt from profits tax.*

The two power companies also sell renewable energy certificates to consumers. These certificates
represent units of electricity from local renewable energy sources. According to the government,
the sale of these certificates “will help enhance public awareness of environmental protection, and
the community can show its support for RE [renewable energy]”.** The revenues from the sale of
renewable energy certificates are expected to cover some of the marginal cost of the feed-in tariffs.

The aim of the feed-in tariff is to achieve the government’s policy objective of achieving 3-4%
renewable energy potential by 2030.* Given its small scale and the partial compensation of public
utilities through renewable energy certificates, this scheme is unlikely to significantly increase the
price of electricity.

3.1.3. Charge on Plastic Bags

Since 31 December 2022, businesses in Hong Kong must charge their customers HK$1 for each
plastic bag used in retail sales of goods.® Prior to that date, businesses were required to charge
their customers HK$0.50 for each plastic bag. This obligation was introduced in 2009, when it was
applied to large chains of supermarkets, convenience stores, and drug, personal health and beauty
stores. Since 2015, this obligation has also applied to small and medium-sized enterprises, but with
a number of exemptions.* In 2022, the Hong Kong government amended the relevant regulations
to increase the charge from HK$0.50 to HK$1 and to tighten the scope of exemptions.*’

The Hong Kong government has stated that the purpose of this levy is “not to raise government
revenues but to deter indiscriminate use of [plastic shopping bags] through economic
disincentive”.*® The Hong Kong government has found that this levy “has been effective in
deterring the indiscriminate use of plastic shopping bags in Hong Kong”.* However, some

31

Hong Kong Electric, “Feed-in Tariff Scheme Invites Applications” (28 August 2018)
https://www.hkelectric.com/en/MediaResources/PressReleases/Pages/Feed-in-Tariff-Scheme-Invites-
Applications%e3%80%800ther-Smart-Power-Services-to-Follow.aspx.

%2 Exemption from Profits Tax (Feed-in Tariff Scheme) Order, Cap. 112DJ.

3 Hong Kong government, “Renewable Energy Certificates”,
https://www.gov.hk/en/residents/environment/sustainable/renewable/certificates.htm.
34 Hong Kong’s Climate Action Plan 2030+ (January 2017),

https://www.hkgbc.org.hk/eng/engagement/file/Climate ActionPlanEng.pdf.

% Product Eco-Responsibility Ordinance (Cap. 603), s. 18A and sch. 3.

% Hong Kong Environmental Protection Department, “Plastic Shopping Bag Charging Scheme” (last reviewed on 16
December 2021), available at: https://www.epd.gov.hk/epd/english/environmentinhk/waste/pro_responsibility/
env_levy.html.

¥  News.gov.uk, “Plastic bag charge set to rise in Dec” (19 October 2022), available at:
https://www.news.gov.hk/eng/2022/10/20221019/20221019_212442_097.html?type=ticker.

% See Environmental Protection Department, Consultation Document on the Extension of the Environmental Levy
Scheme on Plastic Shopping Bags, at 21-22, available at:
https://www.epd.gov.hk/epd/psb_extension_consultation/file/con_eng.pdf. (“With our policy intention being to
inculcate behavioural change against the indiscriminate use of PSBs by means of an economic disincentive, this
economic disincentive should be applied to consumers.”).

% See ibid., at 4 (“Various indicators have shown that the Levy Scheme has been effective in deterring the
indiscriminate use of [plastic shopping bags]).”



observers have noted that, overall, single-use plastic consumption, including plastic containers
used for food delivery, has continued to increase.*

3.1.4. Charges on Solid Municipal Waste

In August 2021, the Hong Kong Legislative Council passed legislation imposing volume-based
charges on municipal solid waste.* The amount to be charged will be based on the quantity of the
rubbish, measured by the size of the rubbish bag. The scheme will require households in Hong
Kong to use designated rubbish bags, which will be available in different sizes.** The cost for the
smallest bag (three litres) will be HK$0.30, and the cost for the largest bag (660 litres) will be
HK$73. It is estimated that the monthly cost for an average household will be around HK$33-55
(around US$4-5).* The scheme is expected to be implemented in the first half of 2023.

According to the Hong Kong government, the primary goal of these charges is “to drive
behavioural changes in order to achieve waste reduction and contribution to carbon emission
reduction”.* Further, “raising Government’s revenue or recovering the costs incurred by the

Government in providing waste collection and disposal service is not the primary consideration”.*

3.1.5. Deduction of Expenditure on Environmental Protection Facilities

Hong Kong’s profits tax is the income tax that applies to profits arising in Hong Kong from a
trade, business or profession carried out in Hong Kong.* The profits tax rules incentivise
investment in environmentally friendly vehicles, machinery and installations, by allowing a 100%
deduction in the tax year of the expenditure.”” The profits tax rules define which vehicles,
machinery and installations qualify for this immediate expensing.*®

3.1.6. First Registration Tax for Certain Vehicles

“ See Sammy Heung, “780 million pieces of plastic packaging used for Hong Kong online shopping orders in 2020;
green group urges regulation of issue”, South China Morning Post, 18 July 2021, https://www.scmp.com/news/hong-
kong/health-environment/article/3145538/780-million-pieces-plastic-packaging-used-hong.

! The Waste Disposal (Charging for Municipal Solid Waste) (Amendment) Bill 2018 was passed by the Legislative
Council on 26 August 2021.

42 1bid., at 2.

* For further discussion, see Zoe Low, “Hong Kong’s waste problem: what is the new charging scheme and how can
it clean up the issue?”, South China Morning Post, 27 August 2021, https://www.scmp.com/news/hong-kong/health-
environment/article/3146467/hong-kongs-waste-problem-what-new-charging-scheme.

# Legislative Council Brief, Waste Disposal (Charging for Municipal Solid Waste) (Amendment) Bill 2018, EP
CR/9/65/3, https://www.legco.gov.hk/yr18-19/english/bills/brief/b201811021_brf.pdf.

* 1bid., at 2.

“¢ Inland Revenue Ordinance (Cap. 112) (“IRO”), § 14.

4 IRO, § 16I and sch. 17. Prior to 1 April 2018, the deduction period for environmental protection installation was
five years.

“ See the definitions of “environmental protection machinery”, “environmental protection installation” and
“environment-friendly vehicle”, in IRO, sch. 17. For example, environmental protection installations include
installations related to the following: solar water heating, solar photovoltaic cells, wind turbines, offshore wind farms,
landfill gas utilisation, anaerobic digestion, thermal waste treatment, wave power; hydroelectric power, biofuels,
biomass combined heat and power, geothermal power, and registered energy efficient buildings (ibid.).



In general, new vehicles are subject to a first registration tax (FRT). The FRT rates depend on the
type of the vehicle and its value.* The tax rate is progressive, ranging from 46%, on the first
tranche, to up to 132%, on the highest marginal tranches.”® FRT concessions are available for the
purchase of certain environmentally friendly vehicles.

Since April 2008, buyers of newly registered environmentally friendly commercial vehicles have
received a reduction in the applicable FRT.* Taxis, light buses, non-franchised buses and special-
purpose vehicles enjoy a 100% reduction of FRT. Goods vehicles (except van-type goods vehicles
up to 1.9 tonnes permitted gross vehicle weight) enjoy a 50% reduction of FRT, while van-type
goods vehicles with up to 1.9 tonnes permitted gross vehicle weight enjoy a 30% reduction of
FRT.

Owners of private electric cars may also receive a reduction in the FRT.>* The FRT concessions
are designed to encourage the scrapping and deregistration of older cars and their replacement with
new electric cars.> While the FRT reduction for the purchase of a new electric car is HK$97,500,
the “One-for-One Replacement” Scheme, which requires scrapping and deregistration of the old
car, provides a higher concession of up to HK$287,500.>* Some data suggests that an exemption
from FRT in Hong Kong would encourage electric vehicle purchases, although this data is far from
conclusive.”

3.2. Acceptability to the Taxpayers and Tax Justice

There was no high-profile social or political opposition to the instruments described above, at the
time of their introduction. For instance, a survey suggests that two-thirds of Hong Kong residents
support the introduction of a municipal solid waste charging scheme.>® However, as observed by
VanderWolk, “the existing green tax measures in Hong Kong do not amount to more than a very

* For further information on the calculation of the FRT, see Hong Kong Transportation Department, “Guidelines for
Information and Registration of Motor Vehicle”,
https://www.td.gov.hk/en/public_services/licences_and_permits/vehicle_first_registration/
guidelines_for_importation_and_registration_of_mot/.

%0 Tbid.
! Hong Kong Environmental Protection Department, “Tax Incentives for Environment-friendly Commercial
Vehicles”, https://www.epd.gov.hk/epd/english/environmentinhk/air/prob_solutions/

environment_friendly_commercial_vehicles.html#1.

2 Hong Kong Transportation Department, “First Registration Tax Concessions for Electric Vehicles”,
https://www.td.gov.hk/en/public_services/licences_and_permits/vehicle_first_registration/
new_frt_concessions_for_electric_vehicles_2018/index.html.

53 See ibid., for the details of the “One-for-One Replacement” Scheme.

> See ibid. See also Hong Kong Environmental Protection Department, “Promotion of Electric Vehicles in Hong
Kong?”, https://www.epd.gov.hk/epd/english/environmentinhk/air/prob_solutions/promotion_ev.html.

5 Claudio O. Delang and Wai-Tung Cheng, “Hong Kong people’s attitudes towards electric cars”, (2013) 5(1)
International Journal of Electric and Hybrid Vehicles 25.

% Zoe Low, “Most Hongkongers would pay to have their rubbish taken away, but trust in city’s recycling needs
rebuilding, survey finds”, South China Morning Post, 20 May 2021, https://www.scmp.com/news/hong-kong/health-
environment/article/3134207/most-hongkongers-would-pay-have-their-rubbish.



small part of the overall tax regime”.>” In light of the limited nature of the green tax measures in
Hong Kong, the lack of strong opposition to these measures is unsurprising.

However, the lack of more substantial green taxes in Hong Kong may suggest that there are
influential stakeholders that oppose broader measures. It may also suggest that lobby groups and
stakeholders that support such measures have little influence over governmental policies.
Alternatively, this may suggest that green fiscal policies, or environmental protection policies in
general, are not a high political and social priority, for other reasons.”® Indeed, Hong Kong is one
of the few territories in the world, especially among high-income territories, not to be bound to
implement a nationally determined contribution.*

4. Allocation of Revenues

Revenues raised through the fiscal measures discussed above are part of the general revenues of
the Hong Kong government and are not specifically allocated to any purpose. The use of revenues
in Hong Kong is generally transparent.®

5. Effects

The tax measures above appear to have had some effectiveness in changing people’s behaviour.
For example, as noted above, the Hong Kong government has found that the levy on plastic bags
has reduced the use of such bags.®" However, given how limited green tax measures are in Hong
Kong (as discussed above), any effect on households and businesses is likely quite small.

57 VanderWolk, above n. 30, at 77. VanderWolk called for the adoption of green taxes targeting fossil fuels and the
use of water, in order to protect the environment and broaden the tax base (ibid., at 67) (“Specifically, I will argue that
the Hong Kong government should consider introducing well-designed tax measures related to the use of fossil fuels
in the energy and transport sectors, and to the use of water. The benefits of these measures could be significant,
including the broadening of Hong Kong’s tax base, a reduction of taxes on desirable economic activity, enhancement
of Hong Kong’s competitive position in the region, and improvement of the environment.”).

%8 There have been climate change-related protests in the past, most notably a school walkout of 800—1,000 students
in March 2019, but since then there have not been any major environmentally related protests. See Jennifer Creery,
“Climate Strike Hong Kong: “There’s no planet B’ — Students stage protest strike, urging gov’t action”, Hong Kong
Free Press, 15 March 2019, https://hongkongfp.com/2019/03/15/pictures-no-planet-b-hong-kong-kids-stage-protest-
strike-urging-govt-action-climate-change/.

% See text to n. 22.

% In the Global Competitiveness Report for 2019, Hong Kong’s score for budget transparency was 70.8 out of 100:
World Economic Forum, The Global Competitiveness Report 2019, at 267,
http://www3.weforum.org/docs/WEF_TheGlobalCompetitivenessReport2019.pdf. As of August 2021, this is the
most recent Global Competitiveness Report. This score is comparable with, or higher than, many developed countries
(e.g. Austria (63.1), Belgium (63.1), Canada (71), Chile (57), Denmark (74.1), France (74), Germany (69), Greece
(50), Hungary (46), Iceland (56.5), Ireland (73.5), Italy (73), Japan (60), South Korea (60), Luxembourg (56.4), Poland
(59), Portugal (66), Spain (54), Switzerland (67.9) and the United Kingdom (74)).

5 Above, n. 39.
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