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Abstract: The Maldives has long claimed reparations for the impacts of climate change on
the grounds that it is only responsible for a tiny fraction of global greenhouse gas emissions.
At the same time, it is disproportionately affected by the impacts of climate change. This
argument is now central both in litigation, including before the International Court of Justice,
and in negotiations, following COP28’s decision to establish funding arrangements to address
‘loss and damage’ associated with climate impacts. This paper looks critically at the
Maldives’ claim for climate reparations. On the facts, it shows that, while the Maldives
reports low per capita emissions, it is far from being entirely blameless. In particular, the
country has benefited from emissions associated with international transportation and from
overseas emissions embedded in trade, neither of which is included in the national emissions
inventory. Overall, the paper questions the argument’s legal premise by showing that the
causation of harm is probably not sufficient to justify a legal or moral duty to make
reparation; rather, reparations must generally be justified by the existence of a wrongful act.
As such, the paper argues, the Maldives could only seek reparations from States that have
breached their obligation to mitigate climate change, and only to the extent that the harm
suffered by the Maldives results from this wrongful act.
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I. INTRODUCTION

The Maldives has long presented itself as a victim of climate change. For instance, in the
First Biennial Update Report under the UN Framework Convention on Climate Change
(UNFCCCQC), the Minister of Environment, Dr Hussain Rasheed Hassan, wrote that the
‘Maldives is among the most vulnerable and least defensible countries to the projected
impacts of climate change’.! Dr Hassan submitted that the Maldives’ ‘commitment to climate
action is unparalleled’.> He further emphasised that the State’s greenhouse gas (GHG)
‘emissions are negligible compared to the global emissions’.? Likewise, President Dr
Mohamed Muizzu was reported to be heading to COP29 with the aim of ‘secur[ing]
compensation from those responsible for environmental destruction to address the harm
caused’.* During the advisory proceedings on climate change, the Maldives submitted to the
International Court of Justice (ICJ) that it needed international support as a matter of
‘concrete legal obligations’.> Unquestionably, this discourse justifies international assistance
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to the Maldives. However, a more complex question is whether the vulnerability of the
Maldives to climate change could also justify reparations—that is, a legal obligation of states
responsible for causing climate change to compensate for the harm suffered by the Maldives.

This article assesses the legal claim of the Maldives for such reparations. Section II situates
the Maldives’ discourse in the broader context of claims for climate reparations that the
Maldives and other states have been making, first through international negotiations on
climate change, and increasingly through domestic and international litigation. Section III
then assesses the validity of the argument by engaging with its factual premise—by
questioning whether the Maldives is a victim of climate change or also an accomplice—and
its legal foundations. As a whole, the article defends a nuanced argument for climate
reparations limited to the consequences of wrongful acts.

II. CLAIMS FOR CLIMATE REPARATIONS

Claims for climate reparations have been made from the outset of international negotiations
on climate change. The first subsection takes stock of the limited success of this argument
through political negotiations. The second subsection retraces the more recent making of
similar claims in the context of domestic and international litigation.

A. Negotiations

From the outset of international negotiations on climate change, developing countries have
suggested that developed countries ought to ‘bear the main responsibility’ for addressing
climate change on the grounds that they ‘account[ed] for the bulk of the production and
consumption of environmentally damaging substances.’® In 1991, the Alliance of Small
Island States (AOSIS)—of which the Maldives is a member state—proposed to the
Intergovernmental Negotiating Committee for a Framework Convention on Climate Change
the establishment of an international insurance mechanism whose revenues would be drawn
‘from mandatory sources’ in developed States and would be used ‘to compensate the most
vulnerable small island and low-lying coastal developing countries.’’

The UNFCCC, adopted in 1992, recognised States’” ‘common but differentiated
responsibilities’ for climate change® and also highlighted ‘the specific needs and concerns’ of
small island countries.” Further, the developed countries listed in Annex II committed to
‘provide new and additional financial resources’ to support climate action in developing
country Parties," including by ‘assist[ing] those developing country Parties that are
particularly vulnerable to the adverse effects of climate change in meeting costs of adaptation
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to those adverse effects’," and to ‘take all practicable steps to promote, facilitate and finance

... the transfer of, or access to, environmentally sound technologies and know-how’."?

A decade into the implementation of the UNFCCC, it became increasingly clear that financial
support for adaptation action was no longer enough to address claims for climate reparations.
By 2007, the Conference of the Parties (COP) agreed to consider ‘means to address loss and
damage associated with climate change impacts in developing countries that are particularly
vulnerable to the adverse effects of climate change.”> While adaptation is deeply rooted in
social scientific literature on climate change that predates the UNFCCC," no scientific
literature refers to or defines a concept of ‘loss and damage associated with climate change
impacts’ independently from references to international negotiations," and the phrase seems
to be little more than a placeholder for more controversial concepts such as compensation and
responsibility. The very fact that the COP could only agree on rather obscure language on
‘address[ing] loss and damage,” and not on any language on responsibility and reparations,
indicates a lack of political support for this view.

In light of these disagreements on the underlying conceptual framework, it is perhaps
unsurprising that negotiations on loss and damage progressed very slowly.'® Instead of any
concrete action, the negotiations have long focused on adopting work programs, work plans,
and other workstreams to be implemented by mechanisms, committees, and task forces, or
other networks, through workshops, expert meetings, and expert dialogues.'” Article 8 of the
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Paris Agreement, a treaty that the COP adopted in 2015, emphasised ‘the importance of
averting, minimizing and addressing loss and damage’ and reaffirmed the need to ‘enhance
understanding, action and support ... on a cooperative and facilitative basis with respect to
loss and damage.’'® Yet it did not contain any specific measure that could readily be
implemented. At the insistence of developed countries, the COP clarified ‘that Article 8 of the
Agreement does not involve or provide a basis for any liability or compensation.”" Yet
several small island States (though not the Maldives itself) emphasised that their acceptance
of the Paris Agreement ‘shall in no way constitute a renunciation of any rights under
international law ... concerning compensation due to the impacts of climate change.”*

Even though the COP has never agreed on the use of words such as ‘compensation’ or
‘reparation’, it moved over time towards the idea of providing funding to support countries
affected by loss and damage. In 2021, the COP decided that ‘the Santiago network [would] be
provided with funds to support technical assistance’® and it ‘urge[d] developed country
Parties to provide’ such funds.** In 2022, when taking note of the Sixth Assessment Report of
the IPCC, the COP expressed ‘deep concern regarding the significant financial costs
associated with loss and damage for developing countries, resulting in a growing debt
burden.’*® Overall, the COP established ‘new funding arrangements,’ including a dedicated
fund, to assist vulnerable developing countries in responding to loss and damage. However,
funding remains very limited, relying on the goodwill of contributing states.*

B. Litigation

In parallel with negotiations, reparation claims have increasingly been made before courts—
first within states, and increasingly on the international plane. Cases invoking general
obligations on climate change mitigation have faced substantial obstacles, including the
presumption that specific but undemanding statutes could displace the application of these
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general norms,” and the courts’ unwillingness to make decisions that ‘necessarily would

entail a broad range of policymaking’.?® The Federal Court of Australia, for instance, held that
the duty of the government to mitigate climate change was ‘a political duty, not a legal duty
of care’.”At the same time, in Canada, the Federal Court rejected similar claims on the
ground that they involved ‘an incursion into the policy-making function of the executive and
legislative branches’,*® and the High Court of England and Wales denied permission to apply
for judicial review of the government’s alleged lack of mitigation action, finding that the
request related to ‘high-level economic and social measures involving complex and difficult
judgments’ beyond the court’s ‘sphere of competence’ in light of ‘the constitutional

separation between the Courts, Parliament and the executive.’*

By contrast, Dutch courts have applied tort and human rights law as the source of an open-
ended obligation of States and corporations to mitigate climate change. In Urgenda v the
Netherlands, the Supreme Court of the Netherlands applied the European Convention on
Human Rights as requiring the national government to achieve at least a 25 per cent reduction
in national GHG emissions by 2020, compared with 1990 levels.* The decision has inspired
plaintiffs in several other civil law jurisdictions, although few courts have followed their
Dutch counterparts.”® In some other cases, in France and Germany, plaintiffs were only
successful in securing the implementation of national climate policies or ordering the
government to ensure the internal consistency of these policies.*

While few courts have identified any stringent mitigation obligations, even fewer have
ordered any compensation for any breach of these obligations.” In the unique case of Oxfam
v France, the Administrative Court of Paris ordered the French government to compensate
ecological damage from excess GHG emissions by taking measures to reduce its future
emissions.* Another case, Luciano Lliuya v RWE, was filed by a Peruvian farmer seeking a
declaratory finding that the respondent, a German public utility company, was liable for
nuisance, in proportion to its share of global GHG emissions, for the cost of protecting the
plaintiff’s property from risks of glacial lake outburst flood allegedly caused by climate
change.” In May 2025, the Higher Regional Court of Hamm rejected the claims on factual
grounds, noting that the risk of glacial lake outburst was under the control of local
authorities.*
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Other courts, particularly in common law jurisdictions, have rejected claims for damages
from GHG emissions. In Native Village of Kivalina v ExxonMobil Corp., the Court of
Appeals for the Ninth Circuit relied on American Electric Power Co. to find that the Clean
Air Act ‘displaces federal common law public nuisance actions seeking damages, as well as
those actions seeking injunctive relief.”®” The plaintiffs in City of New York v Chevron Corp.
sought to circumvent this objection by focusing on foreign GHG emissions, which are not
regulated under the Clean Air Act. Still, the Second Circuit found that foreign policy concerns
foreclosed the extraterritorial application of tort law in this case.*® Courts repeatedly
reminded plaintiffs that ‘[g]lobal warming and solutions thereto must be addressed by the two
other branches of government.”* As the New Zealand Court of Appeal once noted, ‘[p]rivate
litigation against a small subset of emitters, requiring them to comply with requirements that
are more stringent than those imposed by statute, will not be effective to address climate
change at a national level, let alone globally.”*°

In this context, some plaintiffs have sought to bring claims for climate reparations to
international courts and tribunals, including quasi-judicial bodies created by human rights
treaties, regional human rights courts, and inter-state courts.” Some cases were found
inadmissible on the grounds that the plaintiffs lacked standing® or had not exhausted internal
remedies.” While the UN Human Rights Committee found that Australia had failed to take
enough action on adaptation to protect its own population against the impacts of climate
change,” the Committee rejected claims regarding the State’s alleged lack of action on
climate change mitigation.*

Over the last few years, several international courts have identified and applied obligations of
states to mitigate climate change under various sources of international law. In Verein
KlimaSeniorinnen v Switzerland, the European Court of Human Rights found that, in
application of the European Convention on Human Rights, ‘each Contracting State
undertakes measures for the substantial and progressive reduction of its respective GHG
emission levels, with a view to reaching carbon neutrality within, in principle, the next three

decades’.*

Subsequently, three international courts and tribunals have adopted advisory opinions
interpreting international law on climate change mitigation. First, the International Tribunal
for the Law of the Sea found that the Parties to the UN Convention on the Law of the Sea
have a ‘stringent’ due diligence obligation to mitigate climate change in order to prevent it the
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3624/2019, UN Doc CCPR/C/135/D/3624/2019, paras 8.12, 8.14.
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pollution of the marine environment.” Second, the Inter-American Court of Human Rights

held that, ‘[p]ursuant to the general obligation to guarantee rights, States have the obligation
to act in accordance with the standard of enhanced due diligence to counteract the human

causes of climate change’.*®

Third, the ICJ interpreted climate treaties, customary international law, and some other
sources of international law as implying that ‘States have a duty to prevent significant harm
to the environment by acting with due diligence’.* The ICJ further observed that a breach of
this obligation by a State would ‘constitute ... an internationally wrongful act entailing the
responsibility of that State’, in relation to which an obligation to make full reparation may
arise.”

III. AN ASSESSMENT

This section engages critically with the claims for climate reparations made by or on behalf
of the Maldives. The first subsection considers the factual grounds for responsibility claims.
Rather than a passive victim of climate change, the Maldives appears in fact to have
contributed to global GHG emissions and to have benefited from activities that have caused
such emissions. The second subsection turns to the legal grounds for responsibility. Rather
than reparation for all impacts of climate change, the law and ethics of responsibility would
support a much narrower approach to reparations for the consequences of wrongful
emissions.

A. Victim or Accomplice?

The Maldives has consistently presented itself as, essentially, a victim of climate change. It
has emphasised the widespread impacts of sea-level rise, extreme weather events, and
changes in precipitation patterns. During his first tenure as Minister of Environment and
Energy, Thoriq Ibrahim wrote that ‘[c]limate change not only poses a development challenge,
but an existential threat for Maldives and many other small island states’.> His successor, Dr
Hussain Rasheed Hassan, wrote that ‘Maldives is among the most vulnerable and least
defensible countries to the projected impacts of climate change’.>® President Ibrahim
Mohamed Solih told COP26 that if not enough is done to mitigate climate change, ‘the

Maldives will cease to exist by the end of this century’.>

The Maldives contributes a very small proportion of global GHG emissions. Its own national
emission inventories, relying on national statistics, suggest that the country emitted 0.15 Mt
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President’s Office (1 November 2021) <https://presidency.gov.mv/Press/Article/25643> accessed 13 March
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CO2e in 1994,>* 1.54 Mt CO2e in 2015, and 2.4 Mt CO2e in 2022, in the energy and waste
sectors alone. A separate, more comprehensive estimate by the European Commission,
relying on trade and other data from international sources, suggests that the Maldives’
emissions in all sectors grew from 0.14 Mt CO2 in 1990 to 1.74 Mt COZ2e in 2015 and 2.09
Mt CO2e in 2024.”” These numbers confirm the Maldives’ claim that its emissions represent
only a tiny fraction of global GHG emissions,> despite a significant increase over time. The
European Commission’s estimates, for instance, suggest that the emissions of the Maldives
increased from 4 millionths of global GHG emissions in 1990 to 39 millionths in 2024.>

However, a collective action problem such as climate change can only be addressed through
cooperation.” Thus, states have long recognised that mitigating climate change is a ‘common’
responsibility (albeit also a differentiated one) of all States® and requires a ‘global
response’.®* Accordingly, the fact that the Maldives’ emissions represent only a tiny fraction
of global emissions cannot be used to discount the need for mitigation action in the Maldives.
To assess the degree of responsibility of the Maldives, the absolute level of emissions needs
to be compared with relevant national circumstances, in particular the country’s population.
The average GHG emissions of a Maldivian increased from 10 per cent of the world’s
average in 1990 to 66 per cent in 2024; that year, a Maldivian caused about as many
emissions as an average Swiss citizen.®

Moreover, the emissions reported by or attributed to the Maldives in application of
international conventions do not fully reflect the causal responsibility of the Maldives. Under
the Guidelines adopted by the Intergovernmental Panel on Climate Change, which guide
international emission accounting, the emissions attributed to a state are, in principle, those
occurring within its territory.** In particular, emissions from bunker fuels used for
international transportation are not attributed to any State.® An insular nation such as the
Maldives depends heavily on economic activities that take place in other countries. For
instance, as the Maldives imports 90 per cent of its food,* the emissions caused by land use
and agriculture to feed the Maldives are mainly accounted for in other countries.

> Maldives NC2 (n 51) 53.

% Ministry of Environment (n 2) 31. Emissions in the other sectors were not included in national inventories.
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% Garrett Hardin, ‘The Tragedy of the Commons’ (1968) 162 (3859) Science 1243.
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Overall, the Maldives’ main economic sector—luxury tourism—generates high levels of
international bunker fuel emissions for the transportation of tourists via long-haul flights,
which are not reflected in national GHG emission inventories. The emissions caused by
international civil aviation (flights departing from and arriving in the country) represented
1.73 Mt CO2e in 2024,% representing an 83 per cent increase in national GHG emissions.®
Accounting for international civil aviation emissions from departing flights only, the
Maldives’ per capita emissions represent 120 per cent of the global average (i.e. 20 per cent
above it). ®If reliable data were available, accounting for international maritime emissions”
would further show the Maldives’ higher-than-average per capita causal responsibility for
climate change, given its strong reliance on shipping.

The Maldives has presented itself as a state ‘determined to lead by example by taking the
most ambitious climate actions and committing to achieve a low-emission development’.”
But while it has announced multiple pledges and commitments on climate change mitigation,
some of which were very ambitious, implementation has been lagging. In 2010, the Maldives
made an ‘unconditional’ pledge, under the mechanism established by the Copenhagen Accord
and subsequently endorsed by the Cancun Agreements, that it would ‘[aJchieve carbon
neutrality as a country by 2020’.” The Maldives clearly has not achieved this target; to the

contrary, its annual emissions have continued to increase rapidly.”

In the run-up to the adoption of the Paris Agreement, however, the State communicated an
intended nationally determined contribution (NDC) that was far less ambitious than its
Copenhagen pledge. The NDC announced that, by 2030, the Maldives would limit its
emissions to 10 per cent below a business-as-usual scenario, or by 24 per cent conditional on
the country receiving an unspecified amount of international support.”* Associated with a
business-as-usual scenario predicting a very fast increase in national emissions, these targets
suggested that carbon dioxide emissions in the energy sector could increase by 160 to 190 per
cent between 2010 and 2030.7

57 <Air transport emissions’ OECD Data Explorer (updated 5 June 2025) <https://stats.oecd.org/Index.aspx?
DataSetCode=AIRTRANS CO2> (Inventories: international aviation: 865 KtCO2 for flights departing from
the Maldives, multiplied by two to account for flights arriving in the Maldives) accessed 22 February 2026.
These data are significantly higher than the data reported by the Maldives as a separate item in its BTR1 (n 56)
Common Reporting Table, Summary 2 (414.45 Kt CO2e in 2022). The national inventory relies on the fuel sold,
whereas the OECD relies on traffic activities. As such, the difference appears due to the fact that planes do not
always refuel fully in the Maldives, presumably due to higher fuel prices and higher alternate fuel requirements
on flights to the Maldives (due to the distance of alternate airports).

% Calculated from data in European Commission (2025) (n 59).

% ibid.

7 The Maldives report that these emissions amounted to 71 kt CO,e in 2022. See BTR1 (n 56), Common
Reporting Table, Summary 2. Yet, as for aviation data, these national data are based on fuel sold in the
Maldives, and may thus significantly underestimate emissions from shipping, as ships are likely to refuel in
larger ports, where fuel will generally be more affordable.

" Solih (n 53).

72 Maldives (Minister of Foreign Affairs), ‘Letter including nationally appropriate mitigation actions of
developing country Parties’ UNFCCC (29 January 2010) 1, 3
<https://unfccc.int/process/conferences/pastconferences/copenhagen-climate-change-conference-
december-2009/statements-and-resources/4> accessed 13 March 2026. See also UNFCCC (SBI), Revised note
by secretariat, Compilation of information on nationally appropriate mitigation actions to be implemented by
developing country Parties, UN Doc FCCC/SBI/2013/INF.12/Rev3 (19 January 2015), para 142.

7 See eg European Commission (2023) (n 57), estimating that the Maldives emitted 2.28 MtCO2e in 2020,
significantly more than any previous year estimated.
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The Paris Agreement allows a Party to ‘adjust’ its NDC ‘with a view to enhancing its level of
ambition’,”® a provision which is largely understood as excluding the possibility of regressive
NDC updates.”” In 2020, the Maldives submitted an updated NDC, committing to a 26 per
cent emission reduction compared with a business-as-usual scenario, conditional on receiving
international support.”? The Maldives noted that this conditional target ‘is higher than the
target submitted in 2015°.”° Yet the NDC update no longer contains the unconditional target
of 10 per cent emission reduction compared with a business-as-usual scenario, which could
be considered an unlawful regression in the level of ambition. Notably, the NDC update
mentions that the State ‘will strive to achieve net zero by 2030’,% an objective that would be

far more demanding than what the business-as-usual target suggests.

The NDC update suggests that the ‘Maldivian government will develop a plan with
consultation of development partners, donors and other stakeholders’ to map out a net-zero
strategy,” but it does not seem that this plan has been developed. In particular, the Maldives
has not communicated a long-term low greenhouse-gas emission development strategy as
invited by the Paris Agreement and subsequent COP decisions.* The measures on climate
change mitigation that the Maldives reported to the UNFCCC Secretariat are broadly
consistent with the State’s initial unconditional target of 10 per cent reduction below a
business-as-usual scenario by 2030, but not with its initial or updated conditional targets of
24 or 26 per cent reduction,® in spite of the Maldives having received some international
support.* A new NDC, communicated in 2025, no longer mentions any net-zero target, but
commits to a 25 per cent reduction below a business-as-usual scenario, this time, by 2035,
still conditional on an unspecified level of international support.®

The measures that the Maldives is taking to mitigate climate change do not systematically
address its main contributions to global GHG emissions. As noted by the team of technical
experts during the technical analysis of the Maldives’ first biennial update report, ‘[m]ost of
the mitigation actions are in the power generation sector’.®® By contrast, the Maldives’
development strategy continues to rely heavily on the tourism sector,”” despite the sector’s
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December 2023) UN Doc FCCC/PA/CMA/2023/16/Add.1, para 42.
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dependence on international civil aviation—a high-emitting, hard-to-decarbonise sector.
While rightly pointing out the adverse consequences of climate change for society and
ecosystems, the Maldives is also—like any other country—benefitting tremendously from at
least some of the activities that cause climate change. The Maldives is not simply a passive
victim of the GHG emissions of other States, but very much also a contributor to, and
beneficiary of, the activities that cause climate change.

B. Legal Foundations

Following decades of work on the topic, the ILC adopted the Draft Articles on the
Responsibility of States for Internationally Wrongful Acts (DARSIWA) in 2001.%* DARSIWA
is widely viewed as an authoritative codification of the general international law on the
topic.” This document affirms that ‘[e]very internationally wrongful act of a State entails the
international responsibility of that State.”* An internationally wrongful act of a State is an
action or omission attributable to the State that constitutes a breach of an international
obligation of that State.” The main consequence of the responsibility of a State is an
obligation to make reparation for any injury that the internationally wrongful act may have
caused.” Therefore, an argument on climate reparations based on the law of State
responsibility needs to identify an internationally wrongful act—the breach of an obligation
on the mitigation of climate change—and demonstrate that this climate wrong has caused an
injury.

A climate wrong could result from the breach of one of the obligations that climate treaties
define for the mitigation of climate change. In particular, Article 4(1)(b) of the UNFCCC
requires its Parties to ‘[flormulate, implement, publish and regularly update national ...
programmes containing measures to mitigate climate change.’® This ‘pivotal’® commitment
creates a general obligation of due diligence.” More specific obligations arise, for instance,
from the Paris Agreement, which requires Parties to communicate NDCs and to take
measures with a view to achieving their objectives.”® Besides, more demanding obligations
could be invoked from other sources, including human rights treaties, multilateral
environmental agreements, or customary international law.”” Among these sources, customary
international law is arguably the most promising legal basis because it allows broader
consideration of the impacts of climate change than either human rights or environmental
treaties. This is because a State’s rights under customary international law include the right to

growth of [the country’s] tourism and fisheries sectors’).
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protection of the human rights of its citizens® and to the protection of its environmental
resources,” and, among others, to territorial integrity,'® survival,'”" and self-determination.'"*
By capturing a wider range of climate impacts than either human rights or environmental
treaties, customary law can justify more ambitious mitigation action to avoid these impacts.

One of the main consequences of a State’s responsibility for an internationally wrongful act is
an obligation to make reparation for the injury caused by the internationally wrongful act.'®
As interpreted by the ILC, the obligation to make reparation ‘arises automatically upon
commission of an internationally wrongful act and is not, as such, contingent upon a demand
or protest by any State.”'™ More than one State might be held responsible for a breach of
mitigation obligations and might have concurrent remedial obligations. However, the ILC’s
study on the law of State responsibility concluded that under such circumstances of a
‘plurality of responsible States,” ‘each State is separately responsible for the conduct
attributable to it.”'®

The obligation to make reparation, however, is contingent on the existence of an injury—that
is, ‘any damage, whether material or moral, caused by the internationally wrongful act of a
State.”'® In other words, as the ICJ noted in its advisory opinion on climate change, ‘to
establish reparation, causation must be established between the wrongful act of a State ... and
particular damage suffered by the injured State’.'”” Not every breach of an international
obligation necessarily results in an injury,'” and, in particular, the breach of a due diligence
obligation to mitigate climate change—an obligation for a state to make its best efforts,
without guaranteeing a particular outcome—does not necessarily translate into any additional
emissions.'” To be sure, there is no doubt that climate change causes harm' and that ‘[e]very
increment of global warming will intensify multiple and concurrent hazards.”'"" This harm,
however, is extremely diffuse, being scattered through time and space, so that it is difficult,
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articles on Diplomatic Protection’ in Report on the International Law Commission, 58th session (1 May-9 June
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perhaps impossible, to identify an individual victim of climate change, let alone to attribute
specific harm to a State’s GHG emissions, or, among these emissions, to those that result
from a wrongful act. A given State’s excess GHG emissions, for instance, contribute only
marginally to the impacts of climate change affecting the Maldives.

The ILC noted that reparation for the injury caused by the internationally wrongful act must
‘take the form of restitution, compensation and satisfaction, either singly or in
combination.”"? Compensation, in practice, is ‘perhaps the most commonly sought [remedy]
in international practice.’’® Compensation may appear as an attractive option for the
reparation of the harm caused by wrongful emissions. Indeed, most discussions on climate
reparations have focused on compensation as the preferred remedy."* Yet an important
practical issue concerns the quantification of the compensation that responsible States would
have to pay. It is difficult to assess climate harm in general because a large part of this harm
is of a non-economic nature (e.g., human casualties, cultural loss, and ecological
degradation)."® It is even more difficult to assess the present value of harms that will unfold
over a very long term—centuries or millennia.''® The ICJ suggested that, on ‘an exceptional
basis’, compensation could take ‘the form of a global sum, within the range of possibilities
indicated by the evidence and taking into account equitable considerations’."’” Yet there are a
number of issues with this approach—not least, as Judge Nolte observed in his declaration
appended to the advisory opinion of the ICJ, the fact that ‘the quantum of compensation
arrived at by a court would need to be apportioned among all States concerned.’'"®

IV. CONCLUSION

There is no question that the Maldives is a vulnerable country disproportionately affected by
the impacts of climate change, a fact relevant to the disbursement of international
development assistance. However, an argument invoking moral or legal responsibility of
GHG emitters is more difficult to sustain. The Maldives is not merely a victim of climate
change; it also contributes to GHG emissions and benefits from GHG-emitting activities,
most obviously through international civil aviation. If arguments could be made for
compensation of the Maldives, any such compensation is to be limited to a small fraction of
the harm suffered by the Maldives as a consequence of breaches of international law
obligations on the mitigation of climate change.
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